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CURRENT TOPICS. 


A case of considerable interest to railway 
companies and travelers in Wisconsin has been 
recently decided by the Supreme Court of that 
State. Bass v. Chicago & Northwestern R. R., 
2 N. W. Rep., 84. The cause had been twice 
before in that court, on appeals from judgments 
for the plaintiff, and will be found reported in 
36 Wis. 450 and 39 Wis. 636. The facts were 
as follows: The plaintiff was a passenger t pon 
one of defendant’s trains, and being unable to 
find a seat elsewhere, he, without consulting 
conductor or brakeman, or requesting to 
be furnished with a seat, went into the ladies’ 
car, where there were several vacant, from 
which, without being requested to leave, or 
being proffered a seat elsewhere, he was ejected 
by a brakeman, the train being in motion and 
the brakeman using more force than was 
necessary. The defendant retained the brake- 
man in its employ, subsequently promoting 
him. The jury found that the defendant had 
ratified the act of the brakeman, and returned 
a verdict for $2,500 compensatory damages, 
and $2,000 punitory damages. On ap- 
peal, the supreme court has affirmed the 
judgment, holding that the damages were not 
excessive. The opinions of Ryan, C. J. and 
Lyon, J., filed in the case, contain an ex- 
haustive discussion of the question of punitory 
damages against a principal for the acts of an 
agent. The Chief Justice, in his concurring 
opinion, says: ‘‘I have always regretted that 
this court adopted the rule of punitory 
damages in actions of tort. In the controversy 
between Prof. Greenleaf and Mr. Sedgwick, 
I can not but think that the former was right in 
principle, though the weight of authority may 
be with the latter. It is difficult in principle 
to understand why, when the sufferer by a tort 
has been fully compensated for his suffering, 
he should recover anything more. And it is 
equally difficult to understand why, if the tort- 
feasor is to be punished by exemplary damages, 
they should go to the compensated sufferer, 
and not to the public in whose behalf he is 
punished. The reasons against punitory dam- 
ages are peculiarly applicable in this State, 
since the just and broad rule of compensatory 
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damages sanctioned by this court in Craker v. 
Railway Co., 36 Wis. 657. But the rule was 
adopted as long ago as 1854, in McWilliams v. 
Bragg, 3 Wis. 424, and has been repeatedly 
affirmed since. It is therefore too late to 
overturn it by judicial decision. That could 
well be done now by legislative enactment 
only.”’ 





Tue Supreme Court of the United States, 
during the present term, in the case of Terry 
v. Anderson, passed upon the question of the 
constitutionality of state legislation affecting 
statutes of limitation. By a statute of limita- 
tion of the State of Georgia, actions against a 
stockholder of a bank to enforce his individual 
liability were not barred until twenty years 
from the time the action accrued. By an act 
of the legislature of Georgia, passed March 16, 
1869, it was provided that such actions, ac- 
crued before June 1, 1865, should be barred if 
not commenced before January 1, 1871. The 
court held that the legislature had a constitu- 
tional right to shorten the statute of limita- 
tions as to actions upon contracts already 
made, a reasonable time being left to enforce 
the contract; and that in the case before it the 
time given was reasonable. The Chief Justice, 
in delivering the opinion of the court, said: 
‘* This court has often decided that statutes of 
limitation affecting existing rights are not un- 
constitutional if a reasonable time is given for 
the commencement of an action before the bar 
takes effect. Hawkins v. Barney, 5 Pet. 466; 
Sohn v. Waterson, 17 Wall. 599; Christmas 
v. Russell, 5 id. 300; Jackson v. Lamphire, 3 
Pet. 290; Sturgis v. Crowninshield, 4 Wheat. 
206. And it is difficult to see why, if the leg- 
islature may prescribe a limitation where none 
existed before, it may not change one which 
has already been established. The parties to 
a contract have no more a vested interest in a 
particular limitation which has been fixed, than 
they have to an unrestricted right to sue. They 
have no more a vested interest in the time for ~ 
the commencement of an action than they have 
in the form of the action to be commenced; 
and as to the forms of action or modes of rem- 
edy, it is well settled that the legislature may 
change them at its discretion, provided ade- 
quate means of enforcing the right remain. 
We have had occasion to consider this subject 
at the present term, in Tennessee v. Sneed, not 
yet reported. In all such cases, the question 
is one of reasonableness, and we have, there- 
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fore, only to consider whether the time allowed 
in this statute is, under all the circumstances, 
reasonable. Of that the legislature is prima- 
rily the judge, and we can not overrule the 
decision of that department of the government, 
unless a palpable error has been committed.’’ 
In George v. Gardner, 49 Ga. 450, the Su- 
preme Court of Georgia held that the time pre- 
scribed in this act was not so short or unreas- 
onable as to make it unconstitutional. The 
same conclusion was reached by the U. S. 
Circuit Court for the Southern District of Geor- 
gia, in Samples v. Bank, 1 Woods, 523. 





Tue question of the advisability of the inter- 
rogation of accused persons on their trial is the 
theme of Sir James Stephens’ last contribution 
to legal literature. In a paper in the December 
number of the Nineteenth Century, he discusses 
the subject at length. He does not favor ren- 
dering prisoners competent witnesses in crim- 
inal, as parties are in civil cases, his principal 
objection being that a prisoner could not be 
punished for committing perjury in his own 
behalf, and that cross-examination to credit 
would be revolting to humanity ; while, in the 
absence of such cross-examination, the prisoner 
would not, in reality, be a witness. He would 
have the accused examined, not as a witness 
under oath, but to give him an opportunity of 
proving his innocence by explaining matters 
apparently suspicious ; and in order, if he is 
guilty, to prove his guilt by showing that he is 
unable to give such explanations when he has 
every possible reason to do so, and when his 
attention is pointedly directed to the subject. 
Such being the object for which prisoners 
ought to be questioned, ‘at the trial,’’ to 
quote from his article, ‘‘the prisoner should, 
at the end of the case against him, be invited 
to say whatever he pleased, even though he 
might be defended by counsel. I would allow 
the counsel for the Crown to cross-examine 
him on his statement, or if he kept silence, and 
I would also allow the judge and jury to inter- 
pose at any time any questions they thought 
fit to ask. I would allow his own counsel to 
re-examine him. It admits of some doubt 
whether the whole of the examination ought 
not to be conducted by the judge and jury, to 
the exclusion of the counsel on each side. 
Something, at all events, may be said for 
adopting this plan, in cases where a prisoner is 





not defended by counsel ; but be this as it may, 
in one way or another, I think the prisoner 
ought in every case to be called upon to tell 
his own story, and to be questioned as to its 
truth, and that not in the character of an 
ordinary witness, but in order that the best 
and most natural of all conceivable tests may 
be applied for discovering whether he is inno- 
cent or guilty.’’ 





The English law on this subject, based on 
the ancient maxim nemo tenetur seipsum accu- 
sare, is at present in the same state as to crim- 
inal cases, as less than thirty years ago it was 
as to all civil causes. It differs essentially in this 
respect from the Continental system where the 
judge becomes an inquisitor, and the prisoner’s 
examination a torture. In this country, how- 
ever, in all but a few states, the common law 
restriction has been within a few years re- 
moved—Maine being the first state to allow 
the evidence of defendants in criminal cases. 
The statutes on this subject are, in a large 
majority of the States, substantially the same, 
and provide that any person on trial for a 
crime shall be a competent witness, at his own 
request ; but his neglect or refusal to testify 
shall not raise a presumption of guilt, or justify 
such an inference being drawn by the prose- 
cuting attorney. For an instructive and enter- 
taining sketch of the common law and conti- 
nental methods of obtaining evidence against 
the accused in criminal trials, see 3 Cent. L. 
J., 684; for a full statement of the law, 
as altered by statute in this country, 3 Cent. 
L. J., 782, and as construed by the 
courts, 5 Cent. L. J., 399. The Georgia 
law, which provides that ‘‘in all criminal 
trials for a felony, the prisoner shall have 
the right to make to the court and jury such 
statement in the case as he or she may deem 
proper in his or her defence; said statement 
not to be under oath, and to have such force 
as the jury may think fit to give it; provided 
the prisoner shall not be compelled to answer 
any questions on cross-examination, should he 
or she think proper to decline to answer such 
questions,’’ and the provision in the evidence 
act of Michigan, that, ‘‘ nothing in this act 
shall be construed as giving the right to com- 
pel a defendant in criminal cases to testify ; 
but any such defendant shall be at liberty to 
make a statement to the court, and may be 
cross-examined upon any such statement,’’ 
seem substantially to state the law as advocated 
by Serjeant Stephen. 
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In Thorn v. Sweeney, recently decided by the 
Supreme Court of Nevada, the plaintiff applied 
for an injunction to prevent the defendant 
from running a ditch across his land, and the 
latter answered, alleging that the part of the 
plaintiff’s land over which the ditch had been 
run was rocky, barren, and of no value; that 
the plaintiff had suffered no damage from its 
construction, and that the defendant was 
solvent and able to respond in damages, if any 
had been caused by his act. The injunction 
was refused. The foundation of the juris- 
diction in a court of equity to issue an in- 
junction in aid of the action of trespass, is the 
probability of irreparable injury, the inad- 
equacy of pecuniary compensation, or the pre- 
vention of a multiplicity of suits where 
the rights are controverted by numerous 
persons. The plaintiff is not entitled to the 
injunction as a matter of right, because another 
threatens to continue his illegal acts. It must 
be shown that the property has some peculiar 
value that could not be compensated in dam- 
ages. This fact is clearly pointed out in the 
opinion of the chancellor in Jerome vy. Ross, 7 
Johns, Ch. 334, a leading case upon this sub- 
ject. ‘‘I do not know a case,’’ says the 
chancellor, ‘‘ in which an injunction has been 
granted to restrain a trespasser, merely be- 
cause he was a trespasser, without showing 
that the property itself was of peculiar 
value and could not well admit of due recom- 
pense, and would be destroyed by repeated 
acts of trespass. In ordinary cases, the dam- 
ages to be assessed by a jury will be adequate 
for a check and for a recompense. Every 
man is undoubtedly entitled to be protected in 
the possession and enjoyment of his property, 
though it may be of no intrinsic value. He 
may have on his land a large mound of useless 
stone or sand, which he may not deem worth 
the expense of inclosing, and yet it would be a 
trespass for any person to remove any portion 
of the stone or sand without his consent; and 
he would be entitled to his action, even though 
the damages were nominal. But would it be 
proper for this court to assume cognizance of 
such a trespass and lay the interdict of an 
injunction upon it? I apprehend  not.’’ 
The doctrine announced in this case 
is fully supported by the following author- 
ities: Wood v. Sutcliffe, 42 Eng. Ch. 
165 ; Bassett v. Salisbury Manufacturing Com- 
pany, 47 N. H. 437; Bigelow v. The Hartford 





Br. Co. 14 Conn. 565; Wason v. Sanborn, 45 
N. H. 170; Blake v. City of Brooklyn, 26 
Barb. 301; Murray v. Knapp, 42 How. Pr. 
462; Ib., 62 Barb. 566; Nicodemus v. Nico- 
demus, 41 Md. 537; Weigel v. Walsh, 45 Mo. 
560; Herbert v. Carslake, 11 N. J. Eq. 241; 
Catching v. Terrell, 10 Ga. 578; Wooding v. 
Malone, 30 Ga. 980; High on Inj., §§ 459, 
483 ; Eden on Inj. 231; 2 Story Eq. 925, 928. 
wonenmginemamseines 
THE LIABILITY OF RAILROAD COMPANIES 

IN MISSOURI FOR KILLING STOCK. I. 

As there seems to be some confusion in the 
decisions of the Supreme Court of Missouri, 
touching the liability of railroad companies, 
both at common law and under the different 
sections of the statute, for killing or injuring 
stock, the object of this article is to draw the 
lines as clearly as possible between the different 
grounds of liability, that the subject may be 
better understood by the courts and those 
concerned in such practice ; 

There are two statutes under which a rail- 
road company may be liable for killing or in- 
juring stock in consequence of failing to fence 
its road, viz: § 43, 1 W. S., 310, Laws 1877, 
p- 373, and § 5, 1 W. S. 520, and another 
(§ 38), under which it may be liable on account 
of failing to ring the bell or sound the whistle 
before crossing a road or street; and it may 
be liable at common law, for damages caused 
by its negligence. We shall first notice the 
circumstances under which the road should be 
fenced, and then point out the nature and ex- 
tent of the company’s liability under the dif- 
ferent grounds above mentioned. 

1. The road must be fenced.—§ 43, as 
amended in 1875 and in 1877 (L. 1877, p. 
373) omits the word ‘‘ prairie,’’ and requires 
the road to be fenced on both sides where it 
passes through, along or adjoining, inclosed or 
cultivated fields, or uninclosed lands (timber 
as well as prairie lands), with necessary cross- 
ings and suitable cattle guards, etc., and until 
this is done the company is liable in double the 
amount of all damages which shall be done to 
animals on the road, or by reason of animals 
escaping from or coming upon said lands, 
fields, or inclosures, occasioned in either case 
by the failure to construct or maintain such 
fences or cattle guards. The fence should be 
built as soon as the company commences using 
the road. Comings v. H. & C. M. R. R. Co., 
48 Mo. 512, and it must’ repait ‘its fe..ce 
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within a reasonable time after it is burnt or that the injury happened at a point on the 


gets out of repair. The road must be fenced 
where it runs along the line of a public high- 
way. Robinson v. C. & A. R. R. Co., 57 Mo. 
494; 1 Redf. Railw. (5 ed.), 517; 24 Ind. 
222, 283, and where the streets of a town 
terminate at its track. T. W. & W. R. R. Co. 
v. Cary, 12 Am. L. Reg., N.S. 534. One who 
has contracted with the company to build the 
fence and failed to do so, can not recover for 
injury sustained on account of there being no 
fence. Ells v. Pacific R. R. Co., 48 Mo. 231; 
16 Ind. 102 ; 25 Ind. 413. 

2. Not bound to fence.—The company is 


not bound to fence its road where it runs 


through a town or city (whether incorporated 
or not), and could not be fenced without ob- 
structing or crossing the streets and alleys 
actually opened or merely laid out and dedi- 
cated to public use. Wier v. St. L. & I. M. 
R. R. 48 Mo. 558. But where the town 
exists merely on paper, and has no streets 
which are or can be opened or used, ibid. 
Ibav. H. &St. Jo. R. R. Co., 45 Mo. 469. Or if 
the lines of the town corporation embrace por- 
tions of the adjacent country not laid out as a 
town, or laid out so that no streets can cross 
the railroad, the company shall fence its road. 
Ells vy. Pacific R. R. Co., 48 Mo. 231; Lloyd 
v. Pacific R. R. Co., 49 Mo. 199. The com- 
rany is not bound to fence at a station or 
depot which public convenience requires should 
be left open for the transaction of business and 
the reception and discharge of freight and 
passengers, but the fact that a switch is laid 
down along the main track does not relieve 
the company from fencing, if the grounds em- 
ployed are not necessary for the transaction of 
business at the depot. Morris v. St. L., K. C. 
& N. R. R. Co., 58 Mo. 78; 49 Mo. 199; 
Swearingen v. M., K. & T. R. R. Co., 64 Mo. 
73, 412. “ 

3. When liable for single damages.—§ 5, 1 
W. S. 520, provides that the owner of any 
animal killed or injured by the cars may re- 
cover the value thereof in an action against the 
company, without any proof of negligence, 
unskillfulness or misconduct on the part of the 
officers or agents of the company, when the 
injury occurs on any portion of the road not 
inclosed by a lawful fence, and not on the 
crossing of any public highway. To bring the 
case under this statute it should be alleged in 
the petition (or statement before the justice), 





road where it was not fenced, and not at the 
crossing of any public highway, and these 
facts being proved, the law presumes negli- 
gence, or rather dispenses with it, and prima 
JSacie authorizes a recovery for the value of the 
animal killed, or for the actual damages sus- 
tained. Aubuchon v. St. L. & I. M. R. R. 
Co., 52 Mo. 522; 54 Mo. 228. It has been 
frequently held, however, that, in an action for 
killing stock, the statement of the cause of 
action may be very general, and to authorize a 
recovery the plaintiff must prove actual negli- 
gence, or that the injury occurred at a place 
where there was no fence or road-crossing, 
from which the law raises the inference of 
negligence. Brown v. H. & St. Jo. R. R. Co., 
33 Mo. 309; Calvert v. H. & St. Jo. R. R., 
34 Mo. 242, 235; Calvert v. H. & St. Jo. R. 
R. Co., 38 Mo. 467; Iba v. H. & St. Jo. R. 
R. Co., 45 Mo. 469. 

Other cases seem to hold that where the 
plaintiff relies upon the statute, and not on 
actual negligence at common law, he must 
bring his case under the statute by his plead- 
ings and evidence. Hausberger v. Pacific R. 
R. Co., 43 Mo. 196; 64 Mo. 542. 

4. When liable for double damages.—When 
the action is founded on § 43, the petition or 
statement must allege the facts showing the 
defendant’s liability, and in some way refer to 
the statute, either by stating the facts accord- 
ing to its requirements or by direct reference 
to it—with a demand for double damages, so 
that it may be known that the action is based 
on the particular statute. Walther v. Warner, 
26 Mo. 143; Wood v. St. L., K. C. & N. R. R. 
Co., 58 Mo. 109; Meyer v. A. & P. R. R. Co., 
64 Mo. 542; 43 Mo. 196; Kennayde v. Pacific 
R. R. Co., 45 Mo. 255. 

In this case, as under § 5, it is not necessary 
to allege or prove negligence on the part of the 
company; but the use of the words ‘ negli- 
gently,’’ or other like epithets, will not make 
the suit a common law action, at the option of 
the plaintiff, when the averments of the petition 
or statement show that the action is founded 
on the statute. Cary v. St. L., K.C. & N.R. 
R. Co., 60 Mo. 209; Crutchfield v. St. L., K. 
C. & N. R. R. Co., 64 Mo. 255; 58 Mo. 109, 
45. And some of these cases hold that the 
plaintiff can not recover under § 5 where the 
petition states a case under § 43. But it has 
been held otherwise where the case is de- 
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fectively stated, and the petition is not good 
under the statute, but is good at common law. 
Garner v. H. & St. Jo. R. R. Co., 34 Mo. 235. 
See 45 Mo. 469; 48 Mo. 512; 46 Mo. 368. 
5. Evidence.—There is some confusion in the 
decided cases, as to the quantity or sufficiency 
of the evidence required to make out a case 
under § 43. In some cases, it isheld that it 
must appear that the animal injured entered 
upon the road in consequence of the absence 
of fences, or cattle guards, which the com- 
pany was bound to make and maintain, é. e., 
the damage must be ‘‘occasioned by the 
failure to construct or maintain such fences or 
cattle guards.’’ Cecil v. Pacific R. R. Co. 47 
Mo. 246; 54 Mo. 240; 60 Mo. 567; 45 Mo. 
469. But in other decisions, the court has ap- 
plied to this case the rule of evidence appli- 
cable to a case under § 5, and held that, 
** whenever it is shown that stock is killed on 


‘the track of the railroad at a point where it is 


the duty of a railroad company to fence the 
road, and not at a road crossing, and the com- 
pany has failed to fence the road as required 
by law, a prima facie case is made for the 
plaintiff, and he is not required to show, by 
affirmative evidence, that the stock were caused 
to go on the track by the failure of the com- 
pany to fence the road.’’ Walther v. Pacific 
R. R. Co., 55 Mo. 271; 54 Mo. 228, 219. 

In the matter of pleading and evidence the 
two cases should be governed by different 
rules. Actual negligence is dispensed with in 
either case, but under § 5, when the injury 1s 
shown to have occurred where there was no 
fence or road crossing, the law assumes that it 
was occasioned by the want of a fence, and the 
plaintiff’s right to recover, in the absence of 
rebutting testimony, results as a matter of law ; 
while § 43 grants no presumption of law or 
fact as to whether the injury was occasioned 
by the absence of a fence or not. It simply 
declares the liability of the company in double 
the amount of damages to animals, ‘‘ occasion- 
ed by the failure to construct and maintain 
fences or cattle guards.’’ The plaintiff can not 
recover unless the injury was occasioned by 
the failure to fence, and whether it was so oc- 
casioned or not, is a question of fact to be de- 
termined by the jury from the evidence in the 
case. Of course, in. passing upon this ques- 
tion all reasonable, natural or probable infer- 
ences may be drawn by the jury from the facts 
and circumstances in proof. 





The statute allowing double damages is both 
compensatory and punitory ; compensatory so 
far as it provides a remedy for the value of the 
loss actually sustained, and punitory in award- 
ing as much more, simply as a penalty on the 
company for failure to comply with the statute. 
Seaton v. C. R. I. & P. R. R. Co. 55 Mo. 
416; 53 Mo. 525. And, as said by Judge 
Napton: ‘‘ So far as the law is to be regarded 
as punitive, it should be strictly construed, 
and so as not to enlarge the liability it im- 
poses, nor allow a recovery unless the party 
seeking it brings his case strictly within the 
terms or conditions authorizing it. So far as 
it is compensatory for an injury done, it is to 
be construed as any other statute.’’ Parish v. 
M., K. & T. R. R., 63 Mo. 284. If this con- 
struction be correct, and we think it is, the 
plaintiff must show that the animal injured 
came upon the road where there was no fence, 
and in consequence of that fact, thereby show- 
ing inferentially, at least, that the injury was 
occasioned by the failure to fence. Fickle v. 
St. L., K. C. & N. R. R. Co., 54 Mo. 219; 62 
Mo. 562. This should be so ruled because § 
5 of the damage act gives a complete remedy 
for the full value of any such injury, and 
proving the injury and the absence of a fence 
and road crossing makes a prima facie case. 

It may be observed that it seems to be 
conceded that, if the animal is trespassing on 
the lands of a proprietor adjoining the road, 
and thence goes upon the road and is killed, 
the company is not liable. Ells v. Pacific R. 
R. Co., 55 Mo. 278. And the company is 
not liable for injury caused by fright. The 
animal must be struck by the cars, and the 
damages must arise from actual collision by the 
locomotive or cars with the animal injured. 
Lafferty v. H., & St. Jo. R. R. Co., 44 Mo. 
291. Again, if the plaintiff’s own negligence 
or want of proper care was the direct and 
proximate cause of the injury, or contributed 
directly toward it, he can not recover, not- 
withstanding the failure of the company to 
fence, etc. 

6. Who should be plaintiff.—It has been con- 
tended that the suit to recover double dam- 
ages under § 43, should be brought in the name 
of the State, but it has been uniformly held that 
the owner of the animal injured should be 
plaintiff. 53 Mo. 525; 54 Mo.219;55 Mo. 
416; 57 Mo. 152. Aplaintiff can not recover 
for injury to property belonging to his minor 
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son. Morrisv. St. L., K.C. & N. R. R. Co., 
58 Mo. 78; nor for property which does not 
belong to him. Brown v. St. Jo. R. R. Co., 
33 Mo. 309. 

7. The verdict should be for single damages, 
and the court should give judgment for double 
the amount of the verdict. Norton v. H. & 
St. Jo. R. R. Co., 48 Mo. 387; 28 Mo. 147; 
53 Mo. 525; 59 Mo. 112; 58 Mo. 109, 480. 
But as the statutes authorize a recovery of 
double damages, if the plaintiff can recover at 
all, the jury may return their verdict for the 
same, and judgment should be entered on the 
verdict. Seaton v.C R. I & P. R. R. Co. 
55 Mo. 416; 63 Mo. 284; 58 Mo. 109. 

H. S. K. 
(TO BE CONTINUED. ) 








MOTION TO VACATE DECREE FOR COLLU- 
SION—RIGHTS OF THIRD PARTIES, 





COCHRANE ET AL. v. DEENER ET AL. 


Supreme Court of the United States, October Term, 
1877. 


ON MOTION of third parties to vacate decree, ren- 
dered in this ease (reported 94 U. S. 780), on ground 
of collusion between parties to the cause; held, that 
there was failure to prove collusion, but that under the 
circumstances third parties interested in defeating 
the patents in question should have a rehearing when 
a new case came before the court. 


The appellants brought an action in equity, in 
the Supreme Court of the District of Columbia, 
against the defendants, alleging infringement of 
what are known as the Cochrane flour patents, 
claimed to cover the process and mechanism of 
making ‘*new process” flour. The court of the 
district dismissed the bill, and, on appeal, the Su- 
preme Court of the United States, at Oct. term, 1876, 
reversed the decree, holding that the patents sued 
on were valid, and that defendents infringed (see 
decision reported in 94 U.S. P. 780). The appel- 
lants, organized as the American Middlings Purifier 
Company, immediately commenced suit against 
millers in different circuits, asking special injunc- 
tions on the basis of this decision. On the hearing 
of such application, the firm of J. A. Christian & 
Company, at Minneapolis, Minn., proprietors of 
the largest mill in the United States, were placed 
under bonds of $250,000, in lieu of an injunction. 
The decision of the court, denying a similar ap- 
plication, at St. Louis, last September, against the 
Atlantic Milling Company, is reported 5 Cent. L. 
J. 323. 


A number of the millers, thus sued, filed a mo-. 


tion inthe Supreme Court of the United States, at 
the present term, asking to have the decree in the 
Deener case vacated, on the ground of collusion 
between the parties in that court. An order to 
show cause was made, and the appellants filed an 
answer, denying any collusion, but admitted that 








a contingent settlement was made, after the ap- 
peal, with one Herr, who had charge of the de- 
fense, by which, in event of the appellants’ success 
in reversing the decree, the defendants were to 
pay the sum of $1,000, in full, for past damages, 
and a perpetual license for their two mills. An 
examiner was appointed to take testimony in sup- 
port of and against the motion. 

It appeared from the evidence so taken, that de- 
fendants, at the time suit was first instituted 
against them by the Cochrane party, were owners 
of patents claimed to cover the same invention, 
and had brought suits of their own against certain 
millers; but that, under advice of counsel and ex- 
perts, these suits had been all abandoned before 
the contingent settlement was made. It also ap- 
peared that the case of the defense was very im- 
perfectly prepared even in the lower court, and that 
after settlement Herr, the representative. of de- 
fendants, exerted himself to conduct the case as 
inexpensively as was consistent with an appear- 
ance in court. The question of the identity of the 
original with the re-issue process patent, the most 
important feature of the case, was wholly omitted 
from the defense. 

The consideration for the contingent settlement 
was the agreement by defendants to submit the 
case in the supreme court on printed briefs under 
the rule. 

For the motion, George Harding and Frederick 
N. Judson. 

Against the motion, Matt. H. Carpenter and Rod- 
ney Mason. 

Mk. JUSTICE BRADLEY delivered the opinion of 
the court. 

After a careful examination of the evidence ad- 
duced on the motion to vaeate the decree in this 
case, we see no ground to believe that the appel- 
lants are chargeable with any collusion with the 
appellees in reference to the argument of the ap- 


peal. On the contrary, the weight of the evidence ° 


is, that they repelled any arrangement or propo- 
sition which might look to that end. Whilst we 
would not hesitate to set aside a decree collusively 
obtained, the proof ought to be very clear to in- 
duce us to do this at the instance of strangers to 
the suit, though incidentally affected by the deci- 
sion of the question involved. 

At the same time, as the decision in this case is 
made the basis of applications for injunctions 
against third parties in the circuit court, it is right 
that we should say that, in the argument of the 
appeal before us, the case on the part of the ap- 
pellees was, as it seemed to us, very imperfectly 
presented, and the evidence laid before us on this 
motion demonstrates the fact that the appellees, 
in consequence of the conditional arrangement 
with the appellants, which they secured before the 
argument was had, or for some other cause, omit- 
ted to prosecute their defense with that degree of 
zeal and efficiency which the importance of the 
case would otherwise have demanded. The result 
was that the labor of the court, and its liability to 
overlook points of weight and importance, were 
greatly increased. As the case was presented to us, 
we see no cause for changing our views. But, under 
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the circumstances, we think that third parties, 

who had no opportunity of being heard, and whose 

interests, as opposed to the Cochrane patents, are 

very important, should not be concluded from 

having a further hearing upon it, whenever a 

future case may be presented for our consideration. 
The motion is denied with costs. 


in 


EQUITY JURISDICTION — CONSOLIDATION 
OF CAUSES. 








KNIGHT BROTHERS v. OGDEN BROTHERS. 
OGDEN ET AL , TRUSTEES, v. KNIGHT BROS. 


Chancery Court at Nashville, Tenn., October Term, 


Before Hon. W. F. COOPER, Chancellor. 


The court of chancery has no power to interfere with 
the rights of parties, in invitum, by an order direct- 
ing the consolidation of independent suits. 


Andrew McClain, for Knight Bros; G. P. Thrus- 
ton, for other parties. 

THE CHANCELLOR: 

The complainants in the first of these bills, be- 
ing judgment creditors of W. H. Ogden, levied an 
execution on the undivided interest of the debtor 
in the partnership effects of Ogden Bros., a firm 
composed of W. H. Ogden and A. 8. Ogden, and, 
having, at the execution sale, bought the interest 
levied on, filed the bill for a partnership account. 
Such proceedings were had that a final decree 
was rendered, and the account ordered. The opin- 
ion of the court is reported in 2 Tenn. Ch. 473. 

Pending the taking of the account, and on the 
2nd of Nov., 1875, J. G. Ogden and G. P. Thruston, 
as the beneficial owners in trust for the Peoples 
Bank, of judgments against the Knight Bros., re- 
covered by J. G. Ogden, trustee, in 1871, filed the 
second bill to subject to the satisfaction of their 
judgments the interest of the Knight Bros. in the 
partnership effects of Ogden Bros., and in any re- 
covery which might be bad in the original cause. 
To this bill the Knight Bros. put in an answer, 
which they also undertake to file as a cross-bill 
against the complainants, J. G. Ogden and Thrus- 
ton, and against their co-defendants, W. H. Ogden 
and A. 8. Ogden. This answer and cross-bill ad- 
mits the recovery of judgments against the Knight 
Bros. as charged, but insists upon proof of the in- 
terest of J. S. Ogden and Thruston therein, as 
trustees. There is a detail of certain facts, upon 
which is based the charge, that J. S. Ogden has 
been, and is acting in collusion with his brothers, 
W.H.and A. S. Ogden, and “ that the filing of the 
bill in the present case is a fraud, and designed to 
take the property of Knight Bros. in the concern of 
Ogden Bros. from under the security afforded by 
the bond executed by A. S. Ogden upon the disso- 
lution of the injunction” in the first cause. One 
prayer of the answer filed as a cross-bill is, that 
this cause be consolidated and heard with the cause 
of Knight Bros. v. Ogden Bros. 

The books of equity practice are entirely silent 
on the subject of consolidating causes in this court, 
from which fact the inference may be fairly drawn 
that no such practice exists. In Seighley vy. Brown, 








16 Ves. 344, Sir Samuel Romilly argued in support 
of a motion of consolidation made by the defend- 
ants in several suits by a rector for an account of 
tithes, the motion being made as of course. But 
Lord Eldon was manifestly ignorant of any practice 
of consolidating causes in equity, for he said: “TI 
will consult some of the Barons of the Exchequer 
upon this point, not seeing my way very clearly to 
determine what ought to be the practice here.” 
On a subsequent day, he said he had mentioned 
the point to Baron Thompson, who had no idea 
that the order was of course in the Court of Ex- 
chequer, though sometimes made under special 
circumstances. The order was, therefore, not 
made. The nute to this case is as follows: ‘“* There 
are cases, no doubt, in which the Court of Ex- 
chequer has ordered several causes, brought for 
the same matters, involving the like questions, and 
seeking the same relief, to be consolidated. Scott 
v. Allgood, cited in 1 Fowl. Ex. Pr., 81; Mason v. 
Clift, and Pike v. Brook, Id. 214. But this court, 
both when sitting as a court of law, and when sit- 
ting as a court of equity, has, in later cases, dis- 
approved that practice. LeJenne v. Sheridan, 
Forrest Ex. Rep. 31; Forman vy. Blake, 7 Price, 
654: Foreman v. Southwood, 8 Price, 575.’’ In 
Forman y. Blake, Chief Baron Richards said: ‘+ I~ 
have never heard of an order, in the course of my 
experience, for consolidating causes in equity, nor 
can I conceive upon what principle it can be done.” 
The Warden and Fellows of Manchester College v. 
Isherwood, 2 Sim. 476, was a case where the plain- 
tiffs had filed sixteen bills for tithes against different 
persons, who made the same defense, and moved 
for the consolidation of the causes. The Vice- 
Chancellor reviewed the authorities, concluding 
thus: ‘It is evident, therefore, that neither in 
this court nor the court of Exchequer, has the 
practice prevailed of compelling the plaintiff to 
consolidate his differsnt suits against several de- 
fendants; and the present motion, being a mere 
experiment in Opposition to practice, must be re- 
fused with costs.’? In Cumming v. Slater, 1 Y. & 
C. C. C., 484, the Vice-Chancellor refused to make 
a decree for accounts, it appearing that, in another 
suit, a decree for the same accounts had been ren- 
dered, the plaintiff in this suit being by the decree 
an acting party in the other, and directed the cause 
to stand over and come on with the other suit upon 
the hearing of that cause on further directions. 
But in Godfrey v. Maw., 2 Sim. 485, the same 
learned judge refused to extend the rule to cases 
where the two suits were between the same parties 
and involved the same subject-matter, the frame 
of the two suits and the relative position of the 
parties to each not being the same. And see Wen- 
dell v. Wendell, 3 Paige, 509, where the chancellor 
held that one of two bills of foreclosure was un- 
necessary, and refused to allow the heirs of the 
mortgagor to be charged with the costs of more 
than one, giving the solicitor, who was the same in 
both suits, leave to elect in which suit he would 
take the decree. These latter cases indicate the 
mode in which the court, without consolidation, 
may control unnecessary litigation. In Burnham 
v. Dalling, 1 C. E. Green, 310, Chancellor Green 
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expressed the opinion that a court of equity had 
the power to consolidate causes, with or without 
the consent of the complainant, and he ordered 
three suits of three different wards against the same 
guardian, after a decree rendered in each case, at the 
instance of the complainants, to be consolidated 
for the purpose of taking the accounts, there being 
@ written consent to the consolidation. The chan- 
cellor’s opinion as to the power of the court was, 
consequently, a mere dictum. He concedes that, 
even at law, the mode of consolidation is not by 
uniting the several actions in one record. Clason 
v. Church, 1 Johns. Cas. 29. And our Supreme 
Court has held, that the consolidation of causes, 
partly by consent and partly by order of the court 
acquiesced in by the parties, does not change the 
rules of equity pleading, nor the rights of the par- 
ties, and that these rights must still turn on the 
pleadings, proof and proceedings of their respec- 
tive suits. Brevard vy. Summar, 2 Heisk. 105. 


The general rule undoubtedly is, that every 
suitor shall be at liberty to conduct his suit as he 
may be advised. The court ought to have no au- 
thority to hamper him by tying him on to other 
parties, compelling him to await their action, or 
be subject to the delays incident to their judgment, 
their whim, or their fate, as by death or marriage. 
There is even less reason for forcing defendants 
against their wishes into a boat with others; for 
having been brought into court by one party, they 
may Well say, we prefer to fight it out with that 
party. Nor is there any particular advantage to 
be gained by a consolidation in invitum, where each 
record must, after all, be kept separate and stand 
or fall on its own merits. Such matters had better 
be left exclusively to the parties, whose self-inter- 
est will dictate a better agreement for both than 
the court can force upon either. And the matter 
of costs is always inthe discretion of the court, to 
be used so as to prevent a multiplicity of suits and 
decrees from proving profitable, where such mul- 
tiplicity is possible. The less the parties are in- 
terfered with by the court in the exercise of their 
legitimate rights, the better. For it will limit the 
appeals to the discretionary intervention of the 
court, often a dangerous, and always a disagreable 
duty. It will, moreover, tend to confine litigation 
within narrower limits, secure simplicity, and pre- 
vent confusion. I am of opinion that the court of 
chancery has no power to interfere with the rights 
of the parties, in invitum, by an order consolidat- 
ing independent suits of purely equitable cogni- 
zance. And if, in the breaking down of the lines 
of distinction between law and equity and the 
blending the jurisdiction of the courts, cases should 
arise which, in. analogy to the rule at law, might be 
consolidated, the exercise of such power should be 
declined, except in extreme and clear classes. 


There is no pretence of necessity in the present 
instance. Each of these suits is, in ils nature, en- 
tirely separate and distinct, and may be much more 
readily disposed of by itself than if blended with 
the other into one incongruous record, in which the 
latter end of each will be certain to forget its be- 
ginning. The motion to consolidate is refused. 








REMOVAL OF CAUSES—WAIVER. 





MOYNAHAN vy. WILSON. 


In the Circuit Court of the United States, Eastern 
District of Michigan, December Term, 1877. 
Before Hon. H. B. Brown, District Judge. 

The act of filing in a state court a petition for the 
removal of a case to the circuit court of the United 
States is no waiver of a fraud in procuring service of 
process. Accordingly, where property was fraudu- 
lently decoyed within the jurisdiction of a state court, 
and seized upon a writ of replevin, and the defendant 
at once removed the case to a federal court, and moved 
to set aside the service of the writ, held, the motion 
did not come too late. 


Motion to dismiss suit and for the return of 
property replevied. This was an action of re- 
plevin, commenced in the circuit court for the 
county of Wayne, on the 7th day of November, 
A. D. 1877, and removed to this court on the 13th. 
Upon the same day a certified copy of the record 
was filed in this court, and a motion made to dis- 
miss the suit upon the ground that the property 
replevied, viz: the racing mare ‘ Bay Sallie’” 
was decoyed within the jurisdiction of the State 
court by a fraudulent device or trick of the plain- 
tiff. 

L. T. Griffin, for plaintiff; M. 2. Crofoot, for 
defendant. 

BROWN, J.: 

Most of the statements contained in the affida- 
vits read upon this motion, relate to the merits of 
the controversy, and therefore have no bearing 
here. It appears that the plaintiff and one De- 
mass, when in Indianapolis, made a bargain with 
one Gosnell, the then owner of the mare. to bring 
her here, with the intention of matching her 
against a horse known as ** Tom Hendricks,” and 
five hundred dollars were deposited in Gosnell’s 
hands, either as security for the safe return of the 
mare, or as a personal loan from the plaintiff. 
Gosnell claims that the agreement was to be can- 
celled if, in the meantime, he could sell the mare, 
and that he did sell her to Wilson, with the consent 
of the parties, the money being returned to De- 
mass. On the other hand, it is claimed by the 
plaintiff that he was to have the use of her fora 
year, to race her as he liked, and to divide the 
profits with Gosnell; that he knew nothing of the 
sale to Wilson, and that Demass received back the 
$500 after plaintiff had left Indianapolis, and 
without authority from him. All this is imma- 
terial to the present controversy; so likewise are 
the affidavits with respect to the value of the mare, 
and to the propriety of driving her in harness. I 
am satisfied she is worth more than $500, and con- 
sequently that the court has jurisdiction. 

On Demass returning to Detroit, plaintiff, find- 
ing his agreement had fallen through, and that the 
mare had been sold to Wilson, the defendant, and 
had passed into his possession, wrote defendant 
the following letter: ‘‘I am very sorry that you 
took ‘ Bay Sallie’ away from Demass, as I have 
made a match against Hendricks to pace next 
week for $500 a side; the money is up, and, as 
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John Demass says, you would bring the mare if 
matched, please ship her at once to Detroit, as 
there will be a great betting race. Don’t fail to 
send her. If you don’t send her, I lose the money 
that is now up, so don’t fail.’’ To Gosnell he 
wrote a similar letter, adding: *‘Write or telegraph 
me when she will be here, as we have not fixed 
the day to pace until I hear from you.’’ Sup- 
posing this statement to be true, defendant at once 
shipped the mare to Detroit in charge of an ostler, 
and on arriving here, plaintiff took possession of 
her, paid for her transportation and sent her to a 
stable; he then took the advice of counsel, and 
acting upon such advice, returned her nominally 
to the possession of defendant, who soon after 
arrived here himself, then demanded her of him 
and upon defendant refusing to deliver her up, took 
out this writ of replevin. It appears from the 
affidavit of Mr. Greusel, owner of the ** Tom Hen- 
dricks,’”’ that his horse had not been matched 
against the mare at all, nor had he made any 
agreement with plaintiff, to pace with the ‘* Bay 
Sallie,” nor had he, or any one for him, to his 
knowledge, put up any money for such a race. 
Indeed Moynahan admits that the only foundation 
for his letter was, that he had had some talk with 
the owner of **Tom Hendricks” about making a 
match if he could get his friends to put in with 
him, and stated that he would see plaintiff again, 
and that, before seeing Greusel again, he wrote the 
letters in question, although he says he had been 
informed by friends of Greusel there would be no 
trouble in making a match for $500, and ** deponent 
believes that such was the fact, and now expects 
that he will have no difficulty in making the 
match.’’ In short, the letters were false from be- 
ginning to end, and were evidently intended asa 
device to get the horse to Detroit. I am satisfied, 
too, that the subsequent surrender to defendant 
was solely for the purpose of anticipating a writ of 
replevin from him, and getting her into his pos- 
session under the writ in this case. 

It is perfectly well settled, that where a defendant 
is brought within the process of the court by a trick 
or device of this kind, the service will be set aside 
and he will be discharged from custody. The Union 
Sugar Refinery v. Mathiesson, 2 Cliff. 304; Wells 
v. Gurney, 8 B. & C., 769; Snelling v. Watrous, 
2 Paige, 315; Wilson v. Bacon, 10 Wend. 636; 
Metealf v. Clark, 41 Barb. 45; Stein v. Volken- 
huysen, E. B. & E. 65; Wilson v. Reed, 5 
Dutcher, 385; Carpenter v. Spooner, 2 Sand. 917: 
Prefner v. Rupert, 28 Iowa, 27. Though these 
were all actions in personam, where the defendant 
was himself discharged, I see no reason why the 
same principle will not apply to a case of replevin 
where property is fraudulently decoyed within the 
jurisdiction of the court. 

A serious question, however, remains to be con- 
sidered: Plaintiff insists that filing the petition for 
removal in the State court was an appearance, and 
a waiver of any defect in the service of the writ. 
That the filing of a petition for a removal is an 
appearance within the meaning of the Judiciary 
Act of 1789, requiring the petition to be filed *‘ at 
the time of entering his appearance in the State 





court”’ was decided, I think, correctly, in Sweeny 
v. Coffin, 1 Dill. 73. Alike ruling was made by a 
majority of the court in the case of Chatham 
National Bk.v.'The Merchants Union Bk.1 Hun 702. 

While I have little doubt that filing this petition 
is a sufficient appearance to answer the require- 
ments of the Judiciary Act, my impression is, it 
can not be considered a general appearance in the 
cause. An appearance has been defined to bea 
submission to the authority of the court in the 
case, whether coerced or voluntary, or an act 
importing that the defendant submits the deter- 
mination of a material question in his case to the 
judgment of the court. Cooley v. Lawrence, 5 
Dreer, 610. It has frequently been held that a 
motion to dismiss a case for want of jurisdiction is 
not an appearance, the very act of making the 
motion, implying that the party does not 
submit himself to the authority, of the court. 
Sullivan v. Frazee, 4+ Robertson, 616; Decker 
v. N. Y. Belting and Packing Co., 11 Blatch. 
76; Commercial Bank vs. Siocum, 14 Peters, 60; 
Ulmer v. Hiatt, 4 Greene, 439, 441. And Iam 
strongly inclined to think that filing a petition in 
the State court, which, according to the better 
authority, requires no action on the part of that 
court, and deprives it instantly of its jurisdiction 
of the case, can not be considered a general ap- 
pearance in the cause. 

But whether this be so or not, I am satisfied that 
the petition for removal shouid not be construed 
as a waiver of fraud in procuring the service of the 
writ. While it is true that a general appearance 
is a waiver of irregularity in the writ or its service, 
none of the authorities go to the extent here 
claimed. In Chitty’s General Practice, vol. 3, 522- 
525, a distinction is taken between mere irregu- 
larities and such defects as render the proceedings 
a total nullity and altogether void; ‘for although 
an irregularity may be waved and must be objected 
to within a reasonable time, it has been considered 
to be a general rule that a nullity or essential de- 
fect may be taken advantage of at any subsequent 
stage of the action.” In Taylor v. Phillips, 3 
East, 155, it was held that service of process on 
Sunday was absolutely void by statute, and could 
not be made good by any subsequent waiver of the 
defendant by his not objecting until after a rule to 
plead, and to the same effect is Morgan vy. 
Johnson, 1 H. Black. 628. A large number of 
other cases are cited in Chitty which apparently 
proceed upon the same ground. While I think 
the American courts would not go so far in hold- 
ing that material defects could not be waived, the 
distinction between irregularities and nullities 
is noticed ard approved in several American cases. 
In The United States v. Yates, 6 Howard, 605, 
it was said, that leave to withdraw an appearance 
will not authorize a motion to dismiss for want of 
citation, nor for mere irregularity in its service, 
provided the appeal is in other respects regularly 
brought up and authorized by law. The citation 
is merely notice to the party, and his appearance 
in person or by attorney is an admission of notice 
on the record, and he can not afterwards withdraw 
it; but the appearance does not preclude the party 
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frpm moving to dismiss for the want of jurisdiction, 
or,any other sufficient ground, except for the one 
above mentioned. So in Carroll v. Dorsey, 20 
How. 204, it was held that a defect in the writ of 
error, or an omission to file a transcript of the re- 
cord at the term next succeeding the issuing of the 
writ, were fatal errors, notwithstanding a general 
appearance; and the earlier case was cited and 
affirmed. The court held that the appearance of 
the defendants without making a motion to dis- 
miss, cured nothing but the defect in the citation. 
See also Buckingham v. Lean, 13 How. 150. 
There is undoubtedly a class of cases which hold 
that, where the State court has acquired jt-isdiction 
by attachment of property, the defendant, on re- 
moval, will not be permitted to claim that the case 
should be dismissed because the federal court 
would not have had jurisdiction if the case had 
been originally commenced there. This was really 
all that was decided in Sayles vs. The Northwestern 
Insurance Company, 2 Curtis, 212, though there 
are sentences in the opinion which seem to conflict 
with the views here expressed. So in Bushnell 
v. Kennedy, 9 Wall, 387, it was held that, 
after removal, defendant could not defeat the 
action by showing it was not originally cog- 
nizable in the Federal court. To the same 
effect is Barney v. Globe Bank, 5 Blatch. 107. 
These cases hold, that if the defendant, not being 
compelled to appear in the state court, does actu- 
ally appear, and remove the case, he thereby sub- 
mits to the jurisdiction, and can not raise in this 
court a defense he could not raise in the state 
court. But in the case under consideration, the 
defense was compelled to make a motion some- 
where, or lose the benefit of the defense. If he 
allowed the case to go to judgment, it would be 
too late; the fraud rendering the service of the 
writ not void, but voidable. Advantage must un- 
doubtedly be taken of the defect within a reason- 
able time; but it does not follow that an act 
which, for some purposes, may be considered an 
appearance, and, possibly, sufficient to operate as 
a waiver of previous irregularities, should be con- 
sidered as confirming a fraud in the service of the 
writ. It is a general rule, for which numerous 
cases may be cited, that, in order to confirm a 
fraud, the party injured must not only do some 
act manifesting an intention to confirm, but must 
be aware of the legal consequences of the act. 
Indeed, there seems to be, in cases of this class, a 
well settled exception to the general maxim: 
*¢ Ignorantia legis neminem excusat,” Kerr. on 
Fraud, 296. Murray v. Palmer, 2 Sch. & Lef. 486; 
Cockerell v. Cholmondeley, I. R. & M. 425; 
Cumberlazd Coal Co. v. Sherman, 20 Md. 117; 
Cherry v. Newsom, 3 Yerg. 369; Stump v. Gary, 
2 DeG. M. & G., 623. If this rule be applicable 
here, and I see no reason why it is not, the case 
is freed from all doubt. There is not the slight- 
est reason for supposing the defendant intended 
to waive the fraud by removing thecase. Indeed, 


the promptness with which the removal was ef- 
fected, and this motion made, precludes the idea, 
either of an intention to confirm, or a belief that 
such was the legal effect of his act. 





————— A 


Again: It seems to mein consistent with the gen- 
eral scope and purpose of the removal acts, to 
compel a party to litigate any portion of this case 
in a state court, or lose his defense pro tanto. 
Under the judiciary act, if the defendant had 
made this motion in the state court, he would 
thereby have waived his right of removal, since it 
was necessary to file his petition at the time of 
his appearance, and while, under the act of 1875, 
the removal may be made before, or at the term 
at which the cause could be first tried and before 
the trial thereof, it is provided in section 6 that, 
in case of removal, the circuit court shall proceed 
therein as if the suit had been originally com- 
menced in the federal court. 

In Lamar v. Dana, 10 Blatch. 34, a suit was 
brought in the state court for an arrest made by 
the defendant, during the rebellion, by authority 
of the president, and the plaintiff moved to re- 
mand on the ground that the jurisdiction of the 
federal court over the case had been taken away 
by the act of 1867. It was held that, notwith- 
standing this act, the parties could raise any ques- 
tion in the federal court, after removal, which they 
could raise if the cause had been originally com- 
menced here. And it was said by Judge Woodruff; 
‘“*The removal places the case in the same posi- 
tion as if so (originally) brought. This ope- 
rates in this case as in all other cases so removed. 
Had the cause been brought here in the first in- 
stance, all legal defenses would have been availa- 
ble to the defendant, whether they went to juris- 
diction, to inquire, or were in bar of the action on 
any ground. All that the removal has done is to 
change the tribunal, which is to pass upon the 
question involved.”” See also Gier v. Gray, 4 
McLean, 202; McLoud v. Duncan, 5 McLean, 242. 

There is no doubt that this motion might have 
been made in the state court, and that the decis- 
ion of the state court thereon would have been 
res adjudicata; but I think the defendant is not 
compelled to set up his defense in this way. There 
is no reason to suppose that the removal acts were 
not aimed at the possible partiality of local judges 
as well as local influence upon juries, and any 
construction which would deprive litigants of a 
judicial interpretation of the law in this court, as 
well as a determination of the facts involved, 
would, to that extent, defeat the intention of con- 
gress. The power of removal is not limited to 
those cases where only questions of fact are in- 
volved, and this court would clearly not be called 
upon to remand if the sole question in the case 
were one of law. 

Without deciding how far a petition for removal 
is an appearance, or how far a general appearance 
would operate as a waiver of a fraud in service 
of a process, it is sufficient here to say that I do 
not think the petition for removal is a waiver of 
the right of the defendant to insist that the service 
of the process was produced by a fraudulent de- 
vice or trick. 

But I think the plaintiff has made his motion too 
broad, in asking that the writ itself be set aside 
and vacated. Service of the writ must be set 
aside, and the plaintiff ordered to return the prop- 
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erty to the deferdant; and, as defendant came 
into this district after hearing that the plaintiff 
had replevied, or shreatened to replevy his prop- 
erty, and, for the purpose of rescuing it, I think, 
the service should be set aside, also, as to him. 


——_— 


DEPENDENT CONTRACTS. 








BURTON v. SHOTWELL. 
Court of Appeals of Kentucky, September, 1877. 


Hon. WM. Linpsay, Chief Justice. 
“ W. S. PRYOR, 
‘© M. H. Corer, Associate Justices. 
“ J.M. ELLiorr, 


1, AN OFFER TO SELL, BY A WRITTEN PROPOSI- 
TION, MAY BE WITHDRAWN at any time before it is 
fully accepted by all those to whom it is made. 

2. THE ERASURE OF THE NAME OF ONE OF SIx AC- 
CEPTORS OF A WRITTEN PROPOSITION, by himself, 
without the consent of the other parties thereto, did 
not affect the validity of the contract or cancel his li- 
ability. 

3. DEPENDENT CONTRACTS—WHEN ENFORCED AND 
WHEN NOT ENFORCEABLE.— A contract, whereby B. 
agreed to exchange real estate with S. for stock in a 
corporation which S. and B. and five others had agreed 
to organize, was dependent upon the execution of the 
contract to organize the corporation. If the corpora- 
tion was not organized, without the fault of S. or B., 
a specific execution of the contract between them 
could not be enforced, nor would either be liable in 
damages to the other for non-compliance. But as S. 
is held to be in the attitude of having defeated the or- 
ganization of the corporation, and thereby, by his own 
conduct, to have put himself in a position in which he 
could not comply with his contract with B., by trans- 
ferring the stock, a specific execution is enforced 
against him to the extent that he is compelled to accept 
a compliance upon the part of B., and to be liable to 
him for the value of the stock, which is ascertained on 
the facts stated in the opinion, and for which a judg- 
ment is directed. 

4. DEEDS MADE BEFORE, BUT DELIVERED AFTER 
THE REPEAL OF THE STAMP ACT, are held to be valid 
without having been stamped, 

5. A PURCHASER WHO EXAMINED A HOUSE AND 
LOT BEFORE MAKING THE PURCHASE, and found an 
alley-way open and in use under a former reservation, 
must be presumed to have purchased with the knowl- 
edge of the reservation of the use of the alley-way in 
the conveyance to his vendor. 

6. WHEN A DEED ACKNOWLEDGED BY A MARRIED 
WOMAN HAS NOT BEEN RECORDED WITHIN THE TIME 
PRESCRIBED BY LAW, no judgment should be ren- 
dered against the vendee for the consideration, in an 
action by the vendor, in which the deed is tendered by 
him, until the deed is re-acknowledged. 


APPEAL from Louisville Chancery Court. 

A. Barnett and I. & J. Caldwell and Winston, for 
appellant; Barr, Goodloe & Humphrey and P. B. 
Muir, for appellee. 

CoFER, J., delivered the opinion of the court: 

January 27, 1872, the appellee, Shotwell, pro- 
posed, in writing, to J. Lawrence Smith, Arthur 
Peter, H. F. White, P. G. Kelsey, Theodore Har- 
ris, and the appellant Burton, that he would sell 
to them certain coal-mines, and their appurte- 
nances, at the price of $216,000, to be paid for as 





follows, viz: $100,000 in the ten-year ten-per- 
cent. bonds of a corporation which they contemp- 
lated organizing, secured by the personal guar- 
antee of the purchasers; one-third of the stock of 
that corporation; and $16,000 to be paid to dis- 
charge an encumbrance on the property. On the 
same day it was agreed by the parties that the 
property should be stocked at $300,000. The 
written proposal was accepted in writing on that 
day—which was Saturday—by all to whom it was 
made, except Smith, who promised to sign it on 
the following Monday. He, however, signed the 
agreement to stock the property at $300,000 on 
Saturday. The proposal to sell, and the accept- 
ance indorsed thereon, and signed by all except 
Smith, was left on Saturday evening with Harris, 
to be signed by Smith on Monday. Both Burton 
and Shotwell were then present, and were in- 
tormed that Smith had not signed the acceptance, 
but would do so. 

During Saturday afternoon, and probably after 
all that has been stated had occurred, Burton and 
Shotwell entered into a contract, by which Burton 
sold and agreed to convey to Shotwell certain real 
estate in the states of Llinois and Kentucky, for 
which, as the purchase price, Shotwell agreed to 
assume the payment of certain liens on the prop- 
erty purchased, amounting to about $33,500, and 
to transfer to Burton $55,500 of the stock to be 
paid to him by ‘*the company this day agreed to 
be organized, and which has bought out his (Shot- 
well’s) coal-mines.’’ Between the time of enter- 
ing into the latter contract, which was late on 
Saturday evening, and the following Monday morn- 
ing, Shotwell became dissatisfied with it, and de- 
termined to get rid of it by withdrawing his pro- 
posal to sell the mines, and thereby to defeat the or- 
ganization of the projected corporation. Accord- 
ingly, on Monday morning, as early as nine 
o’clock, he caused to be delivered to Harris a note 
withdrawing his offer to sell the mines. Burton 
was present when the note was delivered to Har- 
ris, and was made acquainted with its contents. 

Afterward, on the same day, Burton, without 
disclosing to Smith that Shotwell had withdrawn 
the offer, presented it to him and obtained his sig- 
nature to the acceptance. Still later in the day 
Shotwell was notified by Harris that his offer had 
been accepted by all the persons to whom it was 
made. On the same day on which Smith signed 
the acceptance he called on Harris, who had the 
custody of the paper, and in the presence of a 
part, but not all, of his associates, drew a pen 
across his name, for the purpose of canceling his 
acceptance. 

The proposed corporation was never organized, 
nor any further steps taken towards its organiza- 
tion. 

Soon after the 29th of January, Burton notified 
Shotwell that he would, ina short time, tender 
conveyances in compliance with their contract, 
and desired him to be in condition to comply on 
his part. Deeds were accordingly tendered, and 
Shotwell declining to accept them, this suit in 
equity was brought to obtain specific performance. 

The prayer of the petition is for a specific exe- 
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cution of the contract between Burton and Shot- 
well; that Shotwell be compelled to accept title 
to the real estate therein sold to him, ‘*and to 
pay therefor said sum of $85,500 in cash or in 
the stock of said company, as provided in said 
contract, and for all proper relief.’’ Shotwell 
answered, setting forth the offer to sell the mines, 
and alleged that it had not been fully accepted by 
those to whom it was made. He also alleged that 
after the proposal was made to sell the mines, 
Burton proposed to sell him the real estate men- 
tioned in the contract between them, and repre- 
sented that it was worth $89,000, when in fact it 
was not worth more than one-half that sum; that 
he also represented that he had good title to all of 
said property, when, in fact, he had no title to any 
part of it; that upon these representations and as- 
surances, and upon the further representation and 
assurance that the contract between them would 
have no legal effect until carried out and executed 
by both, in accordance with the proposition for 
the sale and purchase of the mines, he was in- 
duced to sign the contract with him, ‘‘ but upon 
the express condition and understanding that the 
said contract should not have any effect until he 
had examined the said property and became sat- 
isfied therewith,’ and that he “ never signed said 
contract except upon said conditions, nor in- 
tended it to be binding or have any effect unless 
the proposed sale of said coal-mines should be ef- 
fected and completed, and this defendent should 
be satisfied with plaintiff's property after examin- 
ation.”’” He further alleged that the proposed 
agreements were dependent, and the one proposed 
to be made with Burton for the purchase of his 
property, was the sequence of, and dependent upon 
the consummation of the contract for the sale and 
purchase of the mines; that he never agreed nor 
was expected to pay Burton any money for his 
property. He denied that the deeds tendered 
were sufficient to convey good title to the prop- 
erty in Illinois, or that Burton was able to convey a 
good title to the property in Kentucky. 

In an amended answer he alleged that Burton 
had misrepresented the location of a portion of 
the property in Illinois, and that situated as 
it actually was, it was worth much less than it 
would have been if it had been situated where it 
was represented to be. 

He also alleged that Burton was an active orig- 
inator, promotor, and organizer of the scheme to 
purchase his coal-mines; that neither he nor any 
of his associates had offered to comply with that 
contriuct, but had acquiesced in his withdrawal of 
his offer to sell. 

We have already stated the facts relating to the 
acceptance of the offer to sell the mines, and need 
not repeat or comment on them further than to 
say that the proposal was accepted, notwithstand- 
ing its withdrawal; and that the erasure of Smith’s 
name could not, as between himself and Shot- 
well, have affected the validity of his acceptance, 
nor canceled his liability in that contract. 

The sufficiency of Burton’s title to the Illinois 
property is not now questioned. 

The allegation that Burton represented and as- 





sured Shotwell that the contract between them 
would have no legal effect until carried out and 
executed by both, in accordance with the propo- 
sition for the sale and purchase of the mines, is. 
not sustained by the evidence, nor does the evi- 
dence show that it was agreed or understood be- 
tween the parties that the contract should not 
take effect until Shotwell should examine Burton’s. 
property, and be satisfied with it. On the con- 
trary, it is proved, by a decided preponderance of 
the evidence, that Burton offered to leave the 
matter open until Shotwell could examine the 
property, but the latter declined the offer, and 
the contract was signed. 

That Shotwell may have intended the contract 
with Burton should not be binding unless the pro- 
posed sale of the mines was effected, could in no 
event be a defense, unless Burton was apprised 
that he so intended and agreed that he should not 
be bound, which is not claimed. 

The objection urged to the deeds tendered is 
based on the alleged fact that they were not 
stamped as required by the act of congress then 
in force. There are two obvious answers to this 
objection: (1) the stamp act was repealed long 
prior to the hearing of the cause, and the deeds, 
not having been delivered, were valid without. 
stamps; (2) no objection was made for want of 
sufficient stamps, and any that might have been 
made on that ground was waived. 

The next question we will consider is, whether 
the agreement between Burton and Shotwell was 
dependent upon the completion of the proposed 
sale and purchase of the mines, and the organiz- 
ation of the proposed corporation, a part of the 
stock of which was to be transferred by Shotwell 
to Burton, in payment for the latter’s real estate; 
and, if so, whether the non-completion of that 
scheme defeated the contract between them. 

That contract was an agreement for the exchange 
of property. It was nota sale. Shotwell did not 
agree to pay money for the real estate. At the 
time the contract was made the property agreed 
to be transferred had only a potential existence, 
and Burton knew that fact. Both knew that Smith 
had not signed the acceptance, and that the 
scheme for the purchase of the mines might fail 
by his refusal. If he had refused to accept the 
offer, or if, from any other cause for which neither 
Burton nor Shotwell was resposible, the scheme 
had failed, neither could have enforced the con- 
tract between them against the other. Burton 
could not have been compelled to accept the value 
of the stock, and convey the real estate, nor could 
Shotwell hzve been compelled to pay its value and 
accept title to the property. Shotwell could not 
have enforced the contract, because he would 
have been unable to tender performance on his. 
own part. Burton could not have enforced it, be- 
cause Shotwell, without fault and from causes in 
view of which the parties contracted, would have 
been unable to comply, and for the same reason 
would not have been liable for damages for a 
breach of the contract. We are therefore of the 
opinion that the contract between Burton and 
Shotwell was, in a qualified sense, dependent on 
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the completion of the sale of the mines and the 
organization of the proposed company. But it 
was dependent only so far, that if the sale of the 
mines had failed without the fault of either, 
neither could have enforced it against the other. 
lt was not, however, so far dependent that either 
might, by his voluntary act, defeat the proposed 
sale, and thereby relieve himself of the obligations 
imposed by the dependent contract. 

The parties having contracted with reference to 
the proposed sale of the mines and organization 
of the corporation, and their contract being de- 
pendent upon the completion of that scheme, it 
was implied in that contract that each of the con- 
tracting parties would, in good faith, carry out 
the scheme, so as to put himself in position to 
perform his dependent contract. 

It is true Shotwell had a right, as between him- 
self and the proposed purchasers of the mines, to 
withdraw his offer to sell at any time before it 
was accepted in writing by all those to whom it 
was made. But, as between himself and Burton, 
he had no such right. To do so was a violation 
of the contract between them. 

But his counsel argue that, although it may be 
true he thus violated his contract with Burton, 
still he is not to be taken to have been the author 
of his own inability to perform his agreement. 
To support this proposition they introduced evi- 
dence conducing to prove that Peter and Smith, 
two of the proposed purchasers, had an under- 
standing or agreement with Kelsey, one of the as- 
sociates in the enterprise, at or before the time 
when they signed the acceptance of Shotwell’s 
offer, that they were not to be compelled to guar- 
antee the bonds to be issued by the proposed cor- 
poration to Shotwell, and that they would have 
refused to do so. Upon these facts counsel argue 
that Peter and Smith would have refused, and 
could not have been compelled, to perform their 
agreement, and that, therefore, it never was in 
Shotwell’s power to perform his part of the con- 
tract with Burton, and never would have been if 
he had not withdrawn his offer. 

He adinits that he became dissatisfied with his 
contract with Burton, and withdrew his offer to 
sell the mines in order to defeat it, and-it may well 
be doubted whether a court of equity ought, at his 
instance, to enter into an inquiry whether the con- 
tract for the sale of the mines could have been en- 
forced against Peter and Smith. It is, however, 
entirely clear that no contemporaneous verbal un- 
derstanding or agreement between them and their 
associate, Kelsey, could have defeated Shotwell ir 
an effort to enforce the contract against them. 

But it is doubtful whether, from the nature of 
the contract, it could have been enforced specific- 
ally in all its provisions. There can, however, be 
no doubt but Smith would have accepted the offer, 
and thus completed the contract for the sale of the 
mines, if the offer had not been withdrawn. His 
acceptance, notwithstanding the withdrawal, is 
conclusive of that fact. If, then, it had not been 
withdrawn, Shotwell could have tendered perform- 
ance on his part, and if the purchasers had refused 
to perform their part of the contract, they might 





have been compelled to accept the title and pay 
the value of the stock and bonds they had con- 
tracted to issue to Shotwell, and to discharge the 
lien of $16,000, as they had contracted to do. 

This would not have enabled Shotwell to comply 
with his contract with Burton; but we certainly 
will not, in order to relieve Shotwell from a con- 
tract he has deliberately violated, presume that the 
purchasers of the mines would have subjected 
themselves to the consequences of a refusal to 
comply with their contract, rather than volunta- 
rily to perform it by the organization of the pro- 
posed corporation, and the issue of the bonds and 
stock contracted to be delivered to Shotwell. He 
is not in an attitude in this record to escape from 
the obligations of his contract upon conjecture and 
speculation. He has not done more than manifest 
a bare probability that if he had done what he 
might and should have done, he would still have 
been unable to perform his agreement; and we can 
not do otherwise than hold that his inability is the 
result of his own conduct. 

His counsel next insist that he can not be com- 
pelled to perform the contract because of a want 
of mutuality. 

The general doctrine seems to be, that an exec- 
utory contract can not be specifically enforced by 
one party, unless at the time of its execution it is. 
capable of being so enforced by either party. 
Fry on Specific Performance, sec. 286. And this 
rule applies as well to the remedy as to the obli- 
gation of the contract. Cooper v. Penar, 21 Cal. 
404. 

That there was the requisite mutuality in the 
obligation of the contract in question, is clear. Was. 
there mutuality in the remedy? It is contended 
there was not—first, because, as claimed by coun- 
sel, a court of equity will not specifically enforce 
a contract for the transfer of stock in a corpora- 
tion; and secondly, that Shotwell never having 
had the stock contracted to be transferred, it was. 
impossible to enforce compliance with his contract 
to transfer it. 

Whatever may be the rule in regard to the spe- 
cific enforcement of a contract respecting the 
shares of a private corporation, when such shares 
constitute the sole and entire subject-matter of the 
contract, we think there can be no doubt that a 
contract to exchange such shares for real estate 
may be enforced at the instance of either party. 

The chancellor can not decree the specific per- 
formance of a contract to pay money for a mere 
chattel, by compelling the purchaser to accept the 
title and pay for it; but he will enforce a contract 
to pay money for land by compelling the purchaser 
to receive the title and pay the price. It is the 
land that gives jurisdiction to the court to enforce 
the contract. Soin this case, the chancellor, having 
jurisdiction to enforce the contract in respect to 
the real estate, would have had jurisdiction, at the 
suit of Shotwell, to compel Burton to accept the 
stock and convey the real estate; and at the suit of 
Burton, to compel Shotwell to accept the title and 
transfer the stock. 

That Shotwell did not have the stock did not 
render the vontract unenforceable. We have seen 
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that his failure to get it is to be taken to be the re- 
sult of his own conduct in withdrawing his offer to 
sell the mines, in violation of his duty under his 
contract with Burton. He is, therefore, in the 
same position he would have occupied if the scheme 
for organizing the corporation had been carried 
into execution, and the stock had been issued to 
him, and disposed of so as to put it out of his 
power to transfer it to Burton. In that case, there 
can be no doubt but he would have been compelled 
to accept the conveyances of the real estate, and 
pay the value of the stock in cash. 

The contract describes the real estate in Ken- 
tucky as ** a brick house and lot ’’ situated in Louis- 
ville, *‘ on Main street, between Floyd and Pres- 
ton, the same bought by Burton of Mrs. Gray, 
about March, 1871; also two cottages on Floyd 
street, and two cottages on Washington street, 
built by Burton on the land above referred to as 
bought of Mrs. Gray.” 

In the deed tendered by Burton, there is reserved 
to Mrs. Louisa 8S. Gray, Burton’s vendor, and her 
heirs forever, the free and uninterrupted use and 
enjoyment of an alley-way four feet wide, and ex- 
tending back from Main street forty-three and one- 
half feet, on the west side of the lot. The same 
reservation is contained in the deed from Mrs. 
Gray to Burton. Burton’s contract bound him to 
convey to Shotwell all he had purchased of Mrs. 
Gray. and, in our opinion, his deed is a compli- 
ance with his contract. The evidence shows that 
Shotwell examined the property before he entered 
into the contract, and that the alley-way was then 
open and in use under the reservation, and he must 
be presumed to have bought with a knowledge of 
its existence. 

This brings us to the consideration of the crite- 
rion of recovery. 

Shotwell having, by his own act, put it out of his 
power to comply with his contract to transfer the 
stock. is liable for its value. The contract shows 
that the parties estimated the mines, which were 
to be the basis of the stock, at $216,000; to be 
paid $16,000 in cash, $100,000 in bonds bearing ten 
per cent., and so secured as to be equal to cash, 
and $100,000 in the shares of the corporation. 
The mines were to be stocked at $300,000. Prac- 
tically, Shotwell was to sell two-thirds of the mines 
for the equivalent of $116,000in cash. Estimated 
on this basis, the cash value of the mines was 
$174,000, and the cash value of $55,500 of stock 
was $32,190; and for that sum, with interest from 
the commencement of this suit, Burton is entitled 
to judgment. 

In response to the suggestion of Shotwell’s 
counsel, that the deeds not having been recorded 
within the time prescribed by law after their ac- 
knowledgment by Mrs. Burton, will not bar her 
potential right of dower, we remark that no judg- 
ment should be rendered in conformity to this 
opinion until the deeds are re-acknowledged by her. 

Judgment reversed, and cause remanded for fur- 
ther proceedings in conformity to this opinion. 


—<— 


WHEN a lawyer draws a conveyance, he may be said 
to “ work like a horse.” 








JUDGE DILLON ON THE FEDERAL JUDI- 
CIAL SYSTEM. 





At the annual dinner of the Chicago Bar Association 
held on the 27th ult., Judge Dillon, in reply to the 
toast of “‘ Lawyers on the bench and at the bar,” spoke 
as follows:! 

‘“* MR. PRESIDENT AND GENTLEMEN: In briefly re- 
sponding to the sentiment just offered toa guest who 
is personally a stranger to the most of those present, 
and who is here almost by accident, my first duty is to 
express my cordial acknowledgments for the kindness 
and warmth with which I have been received. Your 
hospitality aud genereus welcome has touched my heart 
and filled it with thankfulness. I beg also to express 
my satisfaction that this great city has mm active and 
useful operation an association of the members of the 
bar, organized and sustained for the improvement of 
the laws, to secure their just and pure administration, 
and to advance legal and judicial science. 

*¢ Justice is the highest interest of man on earth, and 
the members of the legal profession are its natural 
guardians. The state rests upon law, and itcan have 
no other solid foundation; and the laws of the land 
have no other end than to secure enlightened, equita- 
ble, and even-handed justice to all persons, natural 
and corporate, rich and poor, high and low, in equal 
measure, without fear or favor. If the laws are suf- 
fered to full into decay, if their administration is per- 
mitted habitually or generally to fall into unworthy 
hands, there remains for the state but one alternative 
—reform or death. 

‘Such an association as this does not exist for its 
members alone. In this country our material inter- 
ests are so closely interlaced as not to be marked or 
defined by municipal or state lines. Whatever good 
fruit you secure for yourselves, you inevitably secure 
for all. The republic of law knows, indeed, no boun- 
daries, and, whether we live on the oce:in, on the lakes, 
on the Missouri, or in the shadow of the mountains, we 
are equally interested in all that pertains to the high- 
est good of our profession and of the country. De 
Tocqueville is right. The lawyers are the great con- 
servative and conserving power in the eountry. If 
Peter the Great ever made the remark attributed to 
him in one of the regular toasts, it was doubtless when 
he saw the swarm of lawyers in Westminster hall. His 
astonishment is natural enough. But his threat to 
hang one of the only two lawyers in his country is the 
barbarous utterance of an autocratic ruler of barba- 
rians. The Czar of all the Russias has not in the vast 
expanse of despotism which lies between Siberia and 
the Crimea, one such monument to the glory and free- 
dom of his country as Westminster hall. That is the 
product of a free andenlightened people, with courts 
and juries and lawyers. 

**On such occasions as this, Mr. President, it onght 
not to be forgotten that there are many causes in this 
country which operate with great force to produce an 
imperfect system of jurisprudence; and therefore the 
duty of the lawyer and the judge to guard, as far as 
possible, against such a result, is a duty of imperative 
obligation. Ishall mention only one or two of these 
causes. One of them grows out of our duplex sys- 
tem of state and federal government, and is unavoida- 
ble. Forty state courts of last resort, and as many fed- 
eral courts sitting in the same states with concurrent 
jurisdiction, can not, without great learning and infin- 
ite care, build up a harmonious and symmetrical system 
of jurisprudence. The difficulty in the way of the 
judges is seriously increased by the burdensome and 
exacting pressure of their duties. They lack, in gen- 
eral, neither learning nor industry; their chief want is 
the want of time. 

‘IT shall not speak of myself, but in illustration of 
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what I am saying I may, perhaps, fitly refer to the na- 
ture and extent of my judicial labors. The other cir- 
cuits are in the same situation. The lawyers who 
practice in Judge Drummond’s court need no infor- 
mation concerning his great labors. 

“Thetrans- Mississippi federal circuit embraces seven 
states, and extends in an unbroken reach of territory 
from the British possessions on the north, te Louisiana 
and Texas on the south—from the Mississippi on the 
east, to and including the Rocky Mountains on the 
west. It comprises the States of Minnesota, Iowa, Ne- 
braska, Kansas, Missouri, Arkansas and Colorado. In 
each of these states there are two terms a year, and in 
one of them four terms, making sixteen terms annually, 
With the exception of Arkansas and Colorado, I have 
for the last eight years attended twice a year the terms 
of courts in each of these states and in Arkansas, and 
in Colorado since its admission, invariably ence each 
year, and sometimes twice. The distances actually 
traveled are immense—not less than ten thousand miles 
ayear. The distance from St. Paul, where one can 
almost cast a stone across the Mississippi, to Arkan- 
sas, where the stream has broadened into a mighty and 
majestic river, bearing the commerce of twelve states, 
and on whose lordly bosom hostile fleets have con- 
tended, is vast. And the distance from the great city 
of St. Louis to where Denver serenely sits, sentineled 
and begirt by the lofty andsnow-clad peaks of the Rocky 
Mountains, is scarcely less. 

* The dockets are crowded with causes, original and 
appellate, of great variety and importance—civil and 
criminal, at law and in equity, in admiralty and in 
bankruptey. And this is only typical of the condition 
of the other circuits. With so much work, and withso 
little time for deliberate and sedate consideration, 
mistakes must be numerous. But the fault lies not so 
much with the over-worked judges, as with the faulty 
system which imposes such vast labors upon them. 
The state judges generally are almost equally over- 
burdened. Hence we inevitably have a constantly in- 
creasing mass of decisions, state and federal, many of 
which must be erroneous, and which, while standing 
as precedents, bear pernicious fruits. 

** Judges, state or federal, do not forget the weighty 
advice of old Bulstrode, so quaintly expressed in the 
dedication of his second volume, in the time of the 
commonwealth, over two hundred years ago— ‘ that as 
laws are the anchors of the republic, so the judicial 
reports are asthe anchors of the laws, and therefore 
ought to be well weighed before put out. Judges do 
not forget this advice, but the trouble is that they find 

“it impracticable, for want of time, to follow it. 'The re- 
sult is that the supreme court has nine hundred cases 
on its calendar, and, with all the industry of its judges, 
is three years in arrears. 

* Feeling, as I have felt for years, the force of the evils, 
private and public, which inevitably spring out of this 
condition of things, I have learned with extreme satis- 
faction that, so far as the federal courts are concerned, 
an eminent citizen of this state, who for many years 
adorned its bench, until he was transferred to the Su- 
preme Court of the United States, and wiio is now a 
senator in congress, is actively lending the weight of 
his great character and ripe experience to a needed 
reform. 

** Andthe only practical point to the remarks which I 
am having the honorto makein this distinguished 
presence is, that I trust the Bar Association of this 
imperial city will pronounce its judgment in favor of 
the proposed legislation of Senator Davis, and warmly 
aid him in securing its adoption.” 


A sury of five lawyers tried a case in the Superior 
Court of New York city last week by consent, all the 
regular jurors being engaged in other cases. 





NOTES OF RECENT DECISIONS. 


DIVORCE—CHILDREN CaN Not SET AsIDE Di- 
VORCE OF PARENTS.—Baugh v. Baugh. Supreme 
Court of Michigan,1 Monthly Jurist, 573. Opinion by 
CAMPBELL, J. Nomatter how much the interests of 
children may be affected, they have no legal right that 
will enable a court of equity to set aside a decree of di- 
vorce at their instance, onthe ground of collusion on 
the part of their parents. 

“CiviL DAMAGE” Law—JOINT LIABILITY OF 
SELLER AND OWNER OF PROPERTY—PROXIMATE 
AND REMOTE CAUSE—VARIANCE.— Schroder v. Craw- 
ford. Appellate Court of Illinois, 1 Monthly Jurist, 
574. 1. A saloon keeper and the owner of the building 
where the same is kept are jointly liable for injuries 
arising in consequence of sales of intoxicating liquors 
made by the former. 2. Where a person keeps a dram 
shop in the vicinity of several railroads, and causes 
the intoxication ofa person by the sale or gift of intox- 
icating liquors, and, in consequence thereof, such per- 
son is run over and killed by the cars, held, that the 
result being one which might reasonably or probably 
follow as a result of such sale, the seller will be held 
responsible, and that the cause of action is not too re- 
mote. 3. The plaintiff averred that deceased met bis 
death “f without any fault on the part of said railroad 
company,’”? but introduced no proof to sustain such 
allegation. Held, that in torts the plaintiff is not re- 
quired to prove all the allegations of his declaration, 
If enough is proved to support the charge it is sufli- 
cient. 

LIQquOR LAWS—ILLEGAL SALE BY WIFE—AUTHOR- 
ITY OF HUSBAND. State v. McDaniel. General Ses- 
sions of Deleware, 5 Rep. 8. A person proseeuted for’ 
selling liquor without license can not defend by show- 
ing that it was sold by his wife in a part of the house 
used by her as astore. “ The legislature has not yet, 
and if the peace of families and the welfare of society 
are to be considered, it will be a long time before it 
will take away the husband’s control of his own family. 
It is absolutely necessary that some one sheuld 
have control of the household; andin all ages, and 
among all nations, this authority has been reposed 
in the husband. And the legislature in authorizing 
married woman to do business on her our ac- 
count, never meant to enfranchise her, or to interfere 
with the domestic relations in any manner whatever. 
And if the defendant in this instance had so willed, he 
might have shut up the house and forbidden his wife 
to sell liquor or anything else in it. Or he might have 


|; carriedthe liquor into the street and poured it out 


without let or hindrance by his wife, or any one else.’? 

EXHIBITION OF WILD ANIMALS ON STREETS— 
FRIGHTENING HORSES—LIABILITY OF Crry.—Little 
v. City of Madison. Supreme Court of Wisconsin, 1 
Monthly Jurist, 537. Opinion by CoLE, J. If a munici- 
pal corporation license a person to exhibit on its 
streets bears or other things tending to frighten 
horses, it will be held responsible to persons for dam- 
ages caused by the frightened horses It isthe duty 
of municipal corporations tokeep their streets free from 
all obstructions and nuisances. If the corporation, by 
its license, sanctions the exhibition, orits oflicers know 
that its streets were thus obstructed, it will be held 
suflicient knowledge to make it liable. 

CONTRACT BETWEEN SCHOOL DIRECTORS AND 
TEACHER—DISMISSAL OF LATTER FuRK ALLEGED IN- 
COMPETENCY — MEASURE OF DAMAGES. Ewing v. 
School Dircetors, Appellate Court of Illinois, 3d Dis- 
trict. 1Ch, L. J. 140. Opinion by HiGBER, C. J.—1. 
A was employed by B to teach a school for eight months 
for $313.75. The written contract provided that in case 
A was dismissed from the school by B for any viols- 
tion of the contract, then the certificate of A should 
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‘beannulled, and A should not be entitled to receive any 
compensation from and after such annulment or dis- 
missal. A taught the school under this contract three 
and one half months, and was then dismissed by B for 
alleged incompetency, and paid for the time taught. A. 
brought suit against B to recover for the balance of the 
time mentioned in the contract, and recovered a judg- 
medt for one dollar. The principal question in the 
case was whether A was incompetent within the mean- 
ing of the contract and the school law, and therefore 
improperly dismissed. No evidence was offei1ed tend- 
ing to show that A engaged in any other business after 
A’s discharge and before the expiration of the time A. 
had agreed to teach, nor that A could by any effort 
have obtained similar employment in that neighbor- 
shood. On the contrary, the testimony showed that A. 
‘was ready at all times before the contract expired, to 
teach, but that A had made no effort to get another 


-school, because it was in the middle of the term when 


the dismissal occurred, and there were no other 
schools then wanting teachers. Held, that under this 
evidence, if the jury found for A at all, it was their 
duty, by law, to haveassessed A’s damages at the 
amount fixed by the contract for the full term of eight 
months. 2. An instruction to the jury, “that if they 
believe from the evidence that A was dismissed from 
‘the school in question by B for incompetency, then A 
is not entitled to recover any compensation from and 
after such dismissal,”? was calculated to mislead the 
jury, and should not have been given. Neither the 
school law nor the contract authorized B to dismiss A 
unless A was in fact incompetent. A was not barred of 
aright of recovery simply because B thought A in- 
competent, if in fact A was competent at the time. In- 


-competency, under such circumstances, is a fact to be 


found by the jury from all the evidence before them. 


EAaSEMENT—LIMITATION OF BY ACTS OF GRANTEE. 
—Onthank v. L. 8S. & M. 8S. R. R. New York Court of 
Appeals, 16 Alb. L.J.429. Opinion by EaRL,J. Plaintiff, 
by written instrument, gave defendant a right to lay 
and maintain across his land a pipe to convey water 
from aspring. Theinstrument did not specify the 


-size of the pipe or where it should be laid. Held, that 


by laying pipe of a particular size across plaintiff's 
land, defendant fixed the size, and was not entitled 
thereafter to replace it by pipe of a larger size. “ After 
the grantee had once laid his pipe and thus selected the 
place where it would exercise its easement thus granted 
in general terms, what was before indefinite and gen- 


-eral became fixed and certain, and the easement could 


not be exercised in any other place. This isconfessedly 


:s0 in reference to rights of ways granted in similar 


terms. Washb. on Easem. 225, 240; Wynkoop v. 
Burger, 12 Johns. 222. And the same rule of construc- 
tion was applied to the right to lay an aqueduct from a 
spring granted in general terms, in Jennison y.Walker, 
11 Gray, 423. In that case Bigelow, J., said: ‘Where 
an easementin land is granted in general terms, with- 
out giving definite location and description to it, so that 
the part of the land over which the right is to be exer- 
cised can not be definitely ascertained, the grantee 
does not thereby acquire a right to use the servient 


-estate without limitation as tothe place or mode in 


which the easement is to be enjoyed. When the right 
granted has been once exercised ina fixed and definite 
course, with the full acquiescence and consent of both 
parties, it can not be changed at the pleasure 
of the grantee.’ ‘This rule rests on the principle 
that, when the terms of a grant are general or 
indefinite, so that its construction is uncertain 
and ambiguous, the acts of the parties contempora- 
neous with the grant giving a practical con- 
struction to it, shall be deemed to be a just exposition 


-of the intent of the parties’. It is clear, then, that the 





right to lay the pipe under plaintiffs grant was fixed 
by the act of the grantee and the acquiescence of the 
grantor to the place taken, and it can not be exercised 
in any other place across plaintifi’s land. But why is 
not the right also fixed for the same reasons as to the 
size of the pipe and the quantity of water to be di- 
verted? I can perceive no reason for confining the op- 
eration of this rule to the mere place where the right 
isto be exercised. There is the same reason for ap- 
plying it to the entire right granted. In Bannon v. 
Angier. 2 Allen, 128, the same learned judge again 
said: ‘Where a right of way or other easement is 
granted by deed without fixed and definite limits, the 
practical location and use of such way or easement by 
the grantee under his deed, acquiesced in by the 
grantor at the time of the grant, and fora long time 
subsequent thereto, operate as an assignment of the 
right, and are deemed to be that which was intended 
to be conveyed by the deed, and are the same in legal 
effect as if it had been fully described by the terms of 
the grant.’ ” 








BOOK NOTICE. 





HUBBELL’s LEGAL DIRECTORY, for lawyers and bus- 
iness men, containing names of Attorneys through- 
the United States and Canada; a Synopsis of the 
Collection Laws of each State; Synopsis of the Bank- 
rupt Law, etc. J. H. HUBBELL, Editor and Com- 
piler. New York, 24 Park Place. 1877. 

The eighth annual volume of this directory is an im- 
provement on the former volumes, and is a valuable 
book of reference for both the lawyer and the business 
man. It contains a list of attorneys, a concise synop- 
sis of the laws of each state and territory and of Can- 
ada, relative to the Collection of Debts, Execution and 
Acknowledgment of Deeds and Wills, Taking of Dep- 
ositions, Insolvent Law, Descent of Property, Inter- 
est, Tax Law, Mortgages, Claims against Estates, etc. 
It likewise contains a Digest of the Bankrupt Law, 
and a list of the state and federal courts, the times 
when and places where held, and the names of the 
judges and officials. The digest of the state laws ap- 
pears to be prepared with accuracy, and to be as com- 
plete as possible. The book contains 778 pages, and is 
well printed and bound. 








CORRESPONDENCE. 





THE DEGREES OF MURDER. 
To the Editor of the Central Law Journal: 

I was impressed with the clearness with which 
the law of murder is stated in ‘* A Review of the Law 
of Murder and the Gassert Case, by Judge W. C. 
Jones of the Criminal Court,’? published in the 
Missouri Republican of the 17th inst. To my mind 
the decisions of our Supreme Court in defining the 
distinction between murder in the first and second 
degrees, are in much confusion, and it is refresh- 
ing to meet with a statement of this distinction in 
so clear aud forcible a manner as Judge Jones has 
presented it. But it is somewhat chilling, even to 
one who has not made “the criminal law a study 
of a life-time,”’ to see how the judge applied these 
principles in practice in the Gassert case. 

It is sufficient for the present purpose, without 
giving the definition of murder at common law, to 
state that ‘‘ Murder is distinguished from other 
kinds of killing, by the condition of malice.” 
Whar. on Hom., sec. 3. 

By_ the Missouri statute, murder is divided into 
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two degrees. Every murder not of the first, is of 
the second, and the judicial mind should have no 
trouble in drawing the correct distinction between 
them in practice, as wellas in theory. I do not 
know that I can add tothe force of the judge’s 
theory, but before I confront his theory with his 
practice I may be permitted to express some 
thoughts on this distinction. 

Every killing of a human being with malice, is 
murder, and every murder is in the second degree, 
except where committed by means of poison; by 
lying in wait; in the perpetration, or attempt to 
perpetrate a rape, arson, robbery, burglary or other 
felony, or which shall have been a wilful, delib- 
rate and premeditated killing. In practice, in 
ninety-nine cases out of a hundred, the indictment 
is for a wilful, deliberate and premeditated killing, 
and the confusion, if any exists, has arisen in cases 
thus charged. An unlawful, malicious killing is 
murder in the second degree. An unlawful, mali- 
cious, wilful and deliberate killing is murder in the 
second degree; but an unlawful, malicious, wil- 
ful, deliberate and premeditated killing is murder in 
the first degree. And the court which instructs a 
jury, ina case where a wilful, deliberate and pre- 
meditated killing is charged, that they may find 
guilt in the first degree, upon any facts short of a 
wilful, deliberate and premeditated killing, does 
violence to any reasonable construction of the 
statute; and that, too, in a case where a human 
life may be the forfeit of the blunder. The lan- 
guage of the statute is, “or by any other kind of 
wilful, deliberate and premeditated killing.’’ In State 
v. Joeckel, 44 Mo. 234, the court instructed the 
jury on this distinction as follows: ‘‘ Where a 
homicide has been committed, and there was an 
intent todo the act, then, in the absence of any cir- 
cumstances of excuse, justification or extenuation 
recognized by law, it is murder in the first degree. 
But if the party killing did not intend to kill, but 
assaulted and killed with malice, * * * then 
the offense is murder in the second degree.” 
Here, if I can understand the language employed, 
the distinction is sharply drawn by the court, and 
stated to be the intention with which the act was 
done. The * wilful’ of the statute is preserved, 
but the terms ‘“ deliberate’? and “ premeditated ” 
are as wholly ignored as if they had no place in 
the section; and Judge Wagner, speaking for the 
court in the case, says: ‘* The instructions state the 
law with clearness and precision, and point out 
the distinction between murder in the first and 
second degrees.”? This case has been the rule of 
murder trials, to a large extent, since 1869, while, 
to my mind, it presents a palpable disregard of a 
plain provision of the statute. 

It does not detract from the force of the argu- 
ment that our Supreme Court has approved an in- 
struction that ‘+ the deliberation and premeditation 
necessary to constitute murder in the first degree, 
may be inferred from the circumstances connected 
with the killing; and if they existed for a moment, 
as well as an hour or a day before the killing, it is 
sufficient.”” State v. Hays, 23 Mo. 287. Certain it 
is, that these facts must exist, and the jury must 
find, and that from the evidence, that they did 





exist ina particular case, before they can find guilt 
in the first degree. 

Judge Jones, in his review, says: ‘* A homicide, 
which at common law would be murder, will, 
under our statute, be murder in the first degree, 
when it is done wilfully, deliberately and premed- 
itatedly. To constitute the crime, these three ele- 
ments are as necessary as the element of malice— 
a necessary ingredient of all murder.” After ela- 
borating these principles, and illustrating them 
with great force, the judge applies them to the 
Gassert case, and after stating the facts of the case 
and stating that the jury were instructed as to the 
law of murder in the first and second degrees, 
says: ‘* The instruction as to murder in the second 
degree being as follows, to-wit: 

**The distinction between murder in the first 
degree and murder in the second degree, lies in 
the intention with which the act is done. Where 
a homicide is committed, and there was an intent 
to do the act, then, in the absence of any circum- 
stances of excuse, justification or extenuation rec- 
ognized by the law, it is murder in the first degree. 
But if the party killing did not intend to kill, but 
assaulted and kill2d with malice, as that term is 
known to the law, then the offense is murder in 
the second degree.”’ It will be observed that this 
instruction is, mutatis mutandis, the same which 
was approved in State v. Joeckel, supra; but how 
Judge Jones can conclude that the rules of law 
which he recites justify the instruction as given, 
is past my comprehension. In the recital of the 
rules of law, it is stated, in substance, that in 
murder in the first degree there are three ele- 
ments, viz: wilfulness, deliberation and premedi- 
tation, as essential as malice, which, he says—and 
in which I concur—is a necessary ingredient of all 
murder; and yet he tells the jury that the distinc- 
tion lies in the intention with which the act is done. 
Can it be that the judge will insist that an intent 
to kill includes the elements wilful, deliberate 
and premeditated? Such a position, it is conceived, 
would be wholly untenable. Wilful—governed by 
the will, without yielding to reason. Deliberate—to 
balance in the mind, to weigh, to consider. Pre- 
meditate—to think on and resolve in the mind be- 
forehand, to contrive and design previously; as to 
premeditate, theft or robbery— Webster. The in- 
struction says the distinction lies in the intention 
with which the act was done. Intention means 
intended, designed, and not accidental, and it 
may be admitted that the term exhausts the ele- 
ment ‘‘ wilful *’ as used in the statute, but it wholly 
ignores the other two elements, ‘‘ deliberate ”’ and 
‘* premeditated,’ each of which is as essential to 
murder in the first degree as malice itself. I have 
not had the advantage of an examination of the re- 
cord nor of the decision of the Supreme Court in 
the Gassert case; nor do I known what instruction 
was given in respect to murder in the first degree; 
but Lsubmit that the instruction above set out, 
while it is claimed to be in relation to murder in 
the second degree, undertakes to set out the dis- 
tinction between the two degrees, and to state the 
elements of each, and, as such, it is fatally erroneous 
and cruelly dangerous to him whose life depends 
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upon a correct exposition of the law by the court. 

Where a decision of our court of last resort, long 
acquiesced in, has become a rule of property, it is 
best that it be adhered to; but I insist that our 
criminal law, and especially our law of homicide, 
should be made as perfect as the enlightenment of 
the age will allow, and especially that all palpable 
errors of construction, which, if adhered to on the 
circuit, endanger life or liberty, should be over- 
ruled and corrected as soon as possible. 

J.H.S. 
TRENTON, Mo. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 
October Term, 1877. 
Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NAPTON, 
“ "WaRWICK HouGa, 
“ 6K. H. NorTON, 
“JOHN W. HENRY, 

REQUISITES OF BILL OF EXCEPTIONS.—Aflidavits 
attached tothe record, in support of a motionfor anew 
trial, but not made part of the bill of exceptions, nor 
marked filed as a paper in the case, can not be consid- 
ered in this court. Opinion by NORTON, J.—State v 
Treace. 

ON AN APPEAL FROM the St. Louis Court of Appeals, 
in a crimival case, which fails to show any indictment, 
arraignment, trial or verdict, the judgment must be 
reversed and the cause remanded. 63 Mo. 200; 61 Mo. 
232: 49 Mo. 236; 63 Mo. 295. Opinion by NORTON, J. 
— State v. Pickles. 

INDICTMENT — LARCENY — POSSESSION OF RE- 
CENTLY STOLEN Goops.—If the conviction of defend- 
ant was had solely on the fact that he was found in 
possession of a stolen watch two and a half months 
after it was stolen, the court might reverse, but in this 
case there is other evidence of guilt. Opinion by Nor- 
TON, J. State v. Robbins. 

INDICTMENT—SUFFICIENCY.— An indictment charg- 
ing * wilfully, felonoiusly, on purpose and of his malice 
aforethought, unlawfully, did shoot at,” “‘ with a pistol, 
which said pistol was,” &c., etc., “‘ with intent,” etc., 
etc., charges an assault under section 291, W. S. 449, 
and is not bad because the word “ assault”? is not used. 
It uses the language of the statute defining the offense. 
Opinion by NORTON, J.—State v. Phelan. 

DEED OF TRUST—EFFECT OF AGREEMENT BY THE 
GRANTOR MADE AFTER EXECUTION OF THE DEED AS 
TO AN EaSEMENT.—Where, subsequent to the execu- 
tion of a deed of trust, the grantor therein made an 
agreement with the owner of contiguous lands, by 
which certain fencing was constituted a partition 
fence, after a sale under the deed of trust, such agree- 
ment is not binding on the purchaser at the trustee’s 
sale, who takes all the interest the grantor had in the 
land at the date of the execution of the deed. Opinion 
by NORTON, J.—Sims v. Field et al. 

INDICTMENT—JOINT OFFENCE OF TWO OR MORE— 
AGREEMENT OF COUNSEL.—Sec. 20, p. 1089, W.S., 
furnishes no ground for quashing an indictment 
against one of two joint offenders, even where the 
other was not indicted until another term of the court. 
The grand jury that indicted one of them micht not 
have had evidence sufficient against the other, and 
their failure to indict works no injury to the defend- 
ant. Where counsel agreed that a form of verdict dif- 
ferent from that which appears on the record was the 
form in which the verdict was actually rendered, but 
which agreement is not a part of the bill of exceptions, 
and does not appear to have been brought before the 
trial-court, or passed upon by it, this court must dis- 
regard such amended verdict. Opinion by NORTON, 
J.—State v. Steptoe. 








Associate Justices. 





ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1877. 


Hon. HORACE P. BIDDLE, Chief Justice. 
‘¢ SAMUEL E. PERKINS, 
“© WILLIAM E. NIBLACK, 
“ JAMES L. WORDEN, 

‘* GEORGE V. HOwK, 


Associate Justices. 


ASSUMPTION OF NOTE.—Where A. executes notes to 
B. in payment of real estate, and afterwards sells such 
real estate to C., who assumes and agrees to pay said 
notes, B. can maintain a suit against C. for the payment 
of the notes. 31 Ind. 31; 41 Ind. 489; 43 Ind. 315. Opin- 
ion by BIDDLE, C. J.—Campbell v. Patterson. 


RELATIONSHIP BY MARRIAGE.—The first wife of the 
plaintiff was a sister of the father of the justice before 
whom the case was tried, but was dead when the ac- 
tion was brought. Held, the justice was not related to 
the plaintiff either by blood or marriage. Relation- 
ship by affinity ceases with the dissolution of the mar- 
riage which created it. The fact that plaintiff had 
children by his first wife living at the time the suit was 
begun did not change the case. Opinion by WORDEN, 
J.— Trout et al. v. Drawhorn. 


PRACTICE—NUNC PRO TUNC ENTRY.—It is now well 
supported by authority that a court may order a nunc 
pro tunc entry upon evidence which satisfies it that the 
entry should be made. Courts may make such amend- 
ments of the record upon any competent legal evi- 
dence,and they are the proper judges as to the amount 
and kind of evidence requisite in each case to satisfy 
them what the actual proceeding before the court was, 
and what was the proper entry to have been made on 
the record. Where the court was thus satisfied that an 
order was made and omitted of record by the clerk, it 
should have directed the entry prayed for to be made 
Opinion by PERKINS, J.—Schoonover v. Reed. 


RAILROADS — INTOXICATED PASSENGERS.—A rail- 
road company is not bound to receive any person as a 
passenger who is drunk to such a degree as to be dis- 
gusting, offensive, disagreeable or annoying, and a 
person so drunk as to be likely to violate the common 
proprieties and decencies of life, has no right. to a passage 
while in that condition. The comfort and convenience 
of passengers generally must be protected and proper 
deeorum observed. Slight intoxication is not sufli- 
cient ground for refusing a person passage in a public 
ear, although his behavior may not be in all respects 
strictly becoming. Opinion by BIDDLE, C. J.—P. C. 
é& St. L. R. KR. Co. v. Vandyke. 


WILL EXPLAINED BY DEED.—Testator, with his 
wife, made a deed for certain real estate to his son, 
with the following habendum: ‘ To have and to hold 
said premises to the said Walter Simpson during his 
natural life,and at his death to his children in fee 
simple.”? This deed was retained by the testator until 
his death, when it was delivered by his executor to 
Walter, who had it recorded. On the day the deed 
was made, the testator executed a will containing, 
among others, the following item: ‘ And to myson 
Walter Simpson and his children, I give and bequeath 
the tract of land describedin adeed tohim * * * 
to be held as therein provided.” Held, the will might 
refer to the deed for the purpose of determining the 
kind and quality of the estate to be taken by the de- 
visees, as well as for ascertaining the land devised, and 
reading the deed in connection with the will, it is clear 
that Walter Simpson took the land for life only, and 
left, therefore, at his death, no estate in the same which 
could be subjected to the payment of his debts. Opin- 
ion by WORDEN, J.—Fesler, Administrator, v. Sim- 
son etal. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


Hon. HORACE GRAY, Chief Justice. 
“« =~ JAMEs D. COLT, 
‘6 SETH AMES, 
** Makcus MorrTon, 
“ WILLiaM C. ENDICOTT, 
© 6<OTis P. LorD, 
“ ~AvuGuUSTUS L. SOULE, 


Associate Justices. 


PRACTICE—MOTION FOR NEw TRIAL.—Where, in a 
criminal case, tried in the supreme court,exceptions have 
been taken to the rulings of the presiding judge, which 
have been overruled in this court, and a rescript sent 
down by this court, and entered in the superior court dis- 
poing of those exceptions, being the only matters in the 
case which had ever been brought before this court, a 
motion for a new trial,on grounds not affecting the 
correctness of the decision upon the exceptions, can 
not be made in this court, but can only be made in the 
superior court, which has entire and exclusive juris- 
diction of the case. Opinion by Gray, C. J.—Com.v. 
Scott. 

BOND TO DISSOLVE ATTACHMENT—SURETIES.—In 
the original action brought by the plaintiff, the prop- 
erty of both defendants was attached. They thereupon 
gave a bond to dissolve the attachment, upon which 
this action is brought. The plaintiff in the original 
action discontinued against. one, and judgment was 
entered against the other defendant. Held, that such 
discontinuance did not discharge the sureties, there 
being nothing in the language of the bond, or the cir- 
cumstances under which it was given, to indicate that 
it was intended to be restricted to a judgment against 
both the original defendants. See Leonard v. Speidel, 
104 Mass. 356; Campbell v. Brown, 121 Mass. 516; 
Sanderson v. Stevens, 116 Mass. 133; Tucker v. White, 
5 Allen, 332, and Richards v. Storer, 114 Mass. 101, dis- 
tinguished. Opinion by ENpDIcoTT, J.—Poole v. 
Dyer. 

JURISDICTION—WRIT—FORM OF ACTION.—1. The 
words *‘debt or damages demanded,” in Stat. of 1875, 
Ch. 106, § 1, regulating the jurisdiction of the Muni- 
cipal courts of Boston, as in other statutes of the com- 
monwealth defining the jurisdiction of courts, by like 
words refer to the ad damnum in the writ, and not to 
the amount claimed inthe declaration, or proved at 
the trial. Chamberlain v. Cochran, 8 Pick. 522; Hap- 
good v. Doherty, 8 Gray, 373; Trees v. Rushworth, 9 
Gray, 47; Ladd v. Kimball, 12 Gray, 139; Ashuelot 
Bk. v. Pearson, 14 Gray, 521. 2. An objection, that 
the writ alleges the cause of action to be in contract or 
tort, but does not allege that the plaintiff is in doubt 
as to which it is, and the declaration does not pretend 
that itis in tort, is, so far as it relates to the writ, an 
objection for a defect of form in process, upon which 
the decision of the court below was final; and, so far 
as it relates to the declaration, could not be taken oth- 
erwise than by demurrer. Gen. Stat., Ch. 114, § 10; 
Ch. 115, § 7; Ch. 129, § 2, cl. 6, §§ 7, 12; Barlow v. 
Learitt, 12 Cush. 403. Opinion by Gray, C. J.—Clay 
v. Barlow. 
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IN AN ACTION TO RECOVER DAMAGES for an as- 
sault and battery, where the defendant justifies on the 
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ground of self-defense, it is not error for the court to 
permit the plaintiff to open and close the case. Per 
CurtaM.—Dragos v. Whisner. 

Lex Loci—Set-Orr.—1. The right of set-off in an 
action is governed by the law of the place where the 
action is brought. 2. In an action brought in Ohio by 
the indorsee against the maker of a promissory note 
payable to order, executed in Kentucky, and indorsed 
before due, the maker can not set-off a debt due to 
him from the payee, notwithstanding the Kentucky 
statute, which declares such notes “ assignable so as 
to vest the right of action in the assignee,” but pro- 
vides that such assignment shall not “‘impair the right 
to any * * * off-set the defendant has or might 
have used agains tthe payee.”? Opinion by WELCH, C. 
J.—First Nat. Bank of Cincinnati v. Hemingray. 

SPECIFIC PERFORMANCE—WITNESSES.—1. An action 
for specific performance against the heirs of the 
vendor, and against his grantee who took the legal es- 
tate with notice, is not an action for relief on the 
ground of fraud, within the meaning of section 15 of the 
the code, and the grantee can not protect himself by 
the limitation therein prescribed. 2. The proviso in 
section 313 of the code, as amended March 23, 1875 (72 
O. L. 77), apphes only to a case for setting aside a will, 
or the deed of a deceased person. The heirs, legatees 
and grantees, who are declared competent witnesses 
by the proviso, are such as derive title from the same 
person; and where a person does not claim under a 
will or deed, he must, to come within the proviso, claim 
as heir of the testator or grantor whose will or deed 
is sought to be set aside. Opinion by WHITE, J.— 
Masher v. Butler. 
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TRUST.—Where the grantee of land holds the pur- 
chase-money in his hands after it becomes due, by 
agreement with the grantor, to indemnify himself from 
loss by reason of an incumbrance on the land, and re- 
mains in possession of the land, and enjoyment of the 
rents and profits thereof until the incumbrance is re- 
moved, he holds the amount due to the grantor as his 
trustee, and if he uses the money for his own benefit, 
he is chargeable with interest on the money from the 
time it became due until paid. Opinion by Day, C. J. 
—McCrea v. Martien. 

PROMISSORY NOTE—WHEN DEMAND AND NOTICE 
UNNECESSARY—TRUST.—1. Demand and notice is not 
necessary as against an endorser, who, at the date of 
the maturity of the note, has sufficient property of the 
maker in his possession held as security against his 
liability. 2. A party holding one of a series of notes 
secured by chattel mortgage, who obtains possession 
of the property mortgaged, holds it in trust for the 
owners of the notes; and if he purchase such property 
at a sale made by himself, he will be held to account 
for the fair value of the same. Opinion by WRIGHT, 
J.—Beard v. Westerman. 

JURISDICTION OF POLICE COURTS — CRIMINAL 
PRACTICE.—1. Police courts have jurisdiction to hear 
and determine, on information, under section 167, of 
the act ‘To provide for the organization and govern- 
ment of municipal corporations,” cases of petit lar- 
ceny, and all inferior offenses which are not required 
by the constitution to be prosecuted by indictment, 
when the offense is committed within the limits of the 
city, or within four miles thereof. 2. Under the code 
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of criminal procedure, the accused may demur to an in- 
formation, where the facts stated therein do not con- 
stitute an offense punishable by the laws of this state. 
3. An information, under section 8 of “an act entitled 
an act to amend section 8 of an act entitled an act for 
the prevention of gaming” (70 O. L. 191), describing 
the off-nse in the words of the statute, is not uncer- 
tain, and states facts sufficient to constitute an offense. 
Opinion by ASHBURN, J.—Davis v. State. 

DivorceE— ALIMONY—LIABILITY OF HUSBAND.— 
1. Where a wife is living separate and apart from her 
husband, and, in a suit against him for divorce and 
alimony, has obtained a decree fixing the amount of 
alimony to be paid by the husband for her sustenance 
during the pendency of her petition, and the husband 
is not in default in respect to the payment of the ali- 
mony so allotted, heis notliable for necessaries subse- 
quently furnished at her request, during the pendency 
of her petition. 2. Persons dealing with the wife, 
under, these circumstances, do so at their own peril, 
and are chargeable with knowledge of the allottment 
and payment of the alimony. 3. The adequacy of the 
alimony decreed in such case can not be collaterally 
drawn in question, especially by a stranger to the suit. 
Opinion by Scort, J.—Hare’s admrs. v. Gibson. 
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VACATION OF VOID JUDGMENT.—A void judgment 
may be vacated and set aside at any time, on motion of 
the defendant, without advising the court that the de- 
fendant has a valid defense to the action in which the 
pretended judgment is rendered. Opinion by Hor- 
TON,C.J. Reversed. All the justices concurring.— 
Hanson v. Wolcott. 

CIVIL AND CRIMINAL ACTIONS DISTINCT IN TRES- 
Pass.—1. Under section 2 of chapter 118, General Stat- 
ues, 1096, a civil action to recover damages can not be 
joined and trial with a criminal prosecution instituted 
for a violation of said section; nor can the complainant, 
in the criminal prosecution provided for in said stat- 
ute, recover in such proceeding any judgment for 
wrongs done to his property. The civil and criminal 
actions therein provided are not in anywise dependent 
upon each other. Either or both methods may be re- 
sorted to as may be deemed best. State v. Armell, 8 
Kansas, 288. Opinion by Horton, C. J. Reversed. 
All the justices concurring. Manville v. Felter. 

JUSTICE COURT — COMPUTATION OF TIME.—1. In 
cases tried without jury, in which there has been no 
arrestor attachment, the justice may withhold judg- 
ment if he desires until the fourth day after the close 
of trial. General Statutes, p. 799, section 115. But 
in the computation of the time under said section both 
the day of trial and the day of entering judgment must 
be counted. 2. If the justice fails to enter judgment 
by the fourth day as above, but does enter it thereaf- 
ter, the error may be corrected by petition in error, 
and, being an error appearing in the final judgment, may 
be taken advantage of without exception. Opinion by 
BREWER, J. Reversed. All the justices concurring. 
Stewart v. Waite. 

JURISDICTION OF JUSTICE OF THE PEACE — EvI- 
DENCE—VERDICT.-—1. A justice of the peace has ori- 
ginal jurisdiction of the subject-matter of an action 
filed with him to recover damages in the sum of $192 
for a breach of a personal contract to cut and reap cer- 
tain rye and wheat. 2. In an action brought by A. 
against B. to recover damages for the failure of B. to 
cut and reap certain rye and wheat belonging to A, ac- 





cording to a contract between A. and B, whereby A. was 
greatly damaged by the loss of his grain, held, That 
it was not error to allow A, on the trial, to show the 
worth of wheat at the county seat of the county where 
the cuse was tried, andin which the grain was to have 
been cut, when such county seat was the nearest mar- 
ket to where the grain grew. 3. In an action before a 
justice of the peace, the verdict of the jury should be 
in writing, and signed by the foreman of the jury; and 
held, not necessary that all the jurors should sign 
their names thereto. Opinion by Horton, C. J. 
Affirmed. All the justices concurring.—Hanson v. 
Lawson. 


ii 
—»>— 


NOTES. 








THOSE who attend this court and courts of law are 
not very good judges of a horse. I remember two or 
three years ago I tried acause at Cambridge. It was 
an action of trover fora horse. The property being 
clearly made out, I proposed that the defendant should 
enter into a rule to deliver the horse; but that was re- 
fused; and they chose to stand the verdict; upon 
which I directed the jury to find all the damages laid. 
The special pleaders, with all the exaggeration inci- 
dent to them, not having any idea of the value, only 
put£600 the into declaration; and the jury finding a ver- 
dict for that sum, the defendant paid it with all satis- 
faction, the horse selling afterwards for £2,200.—Lord 
Loughborough. 


AMONG lawyers and jurists, the list of deaths dur- 
ing the past year is large. It includes the names of 
Emory Washburn, of Massachusetts; ex-Chief Jus- 
tice Shepley, of Maine; Judge O. C. Skinner, of Illi- 
nois; Judge Henry W. Williams,-of the Supreme Court 
of Pennsylvania; David A. Smalley, for eighteen 
years United States District Judge of Vermont; Ed- 
ward Kent, formerly Justice of the Supreme Court of 
Maine; Enoch H. Rosekrans, once a Judge of the Su- 
preme Court of New York; Chief Justice Moses, of 
South Carolina; Isaac Ames, Judge of Probate of Suf- 
folk County, Mass.; Joseph T. Piatt, of the Philadel- 
phia Court of Common Pleas; Chief Justice Draper, 
of the Province of Ontario; Judge Rawson, of the 
Supreme Court of New York; and Professor Tyler, 
Lord Justice Mellish, and Mr. Samuel Warren. 


IN a case of alleged assault with intent, at the Cork 
Assizes, Mr. Justice Keogh is stated to have dealt 
rather sternly with the jury, in orderto obtaina proper 
verdict. The prosecutrix, who was a servant, deposed 
that the prisoner dragged her along the road about a 
quarter of a mile outside Killarney. She was rescued 
by a priest and a doctor who happened to drive along 
the road. For the defense, two witnesses were exam- 
ined, who deposed, that, when they passed, the prisoner 
and the prosecutrix were engaged in friendly conver- 
sation. A juror remarked that they had no corrobora- 
tive evidence of the assault. His lordship said he was 
not in the habit of meeting juries in the city of Cork 
who required to have a plain proposition hammered 
into their heads. The jury handed in a verdict of not 
guilty upon the first count, charging criminal intent, 
but guilty of a common assault. His lordship refused 
to take the verdict, and asked them what they meant 
by it. The evidence was all one way, and there was 
not a scintilla the other way. The prisoner was either 
guilty on the first count or not guilty at all. He di- 
rected them to retire and reconsider their ver- 
dict. They returned in a quarter of an hour with a 
verdict of guilty on both counts. The prisoner was 
then sentenced to two years’ imprisonment with hard 
labor. He was a returned convict, who had been eight 
times convicted. 
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